LAW

CONFIDENTIALITY IN THE BVI
AND CAYMAN ISLANDS

Lawrie Kearns
Associate — Trusts
Harneys, BVI

he issue of confidential-

ity in offshore financial
T centres is high on the

agenda in the financial

press. Whether it is bank-
ing secrecy or the disclosure require-
ments governing the establishment of
offshore companies and trusts; legis-
lation seeking to obtain information
is at odds with the long established
common law duty of confidentiality.

There are entirely legitimate

reasons for confidentiality when
establishing BVI and Cayman Trusts
structures. In this article Lawrie
Kearns reviews disclosure require-
ments on the establishment of BVI
and Cayman Companies and Trust
structures together with the rights of
Trust beneficiaries to obtain informa-
tion.

Company Incorporation

Both the BVI and Cayman have

well developed companies law and
responsive legislation which results in
a great number of incorporations in
both jurisdictions each year.

The British Virgin Islands is one
of the largest centres for business
company formations with in excess
0f 900,000 companies being incor-

porated since the enactment of the
International Business Companies
Act (“IBCA”) in 1984.

The flexibility available with a
BVI company have made it one of
the most popular vehicles involving
complex private wealth structuring
and succession planning; structured
finance and securitisation; IPOs and
listings on stock exchanges together
with joint ventures.

In January 2007, the Business
Company Act (“BCA”) replaced
the IBCA and from 1 January 2011
it replaced the Companies Act. The
BCA provides that the Register of
Members, Register of Directors and
all Minutes and Resolutions by the
company are kept only with the Reg-
istered Agent under confidential due
diligence and do not appear on the
public record. In particular:-

e shareholder information (Regis-
trar of Shareholders) must be kept on
file with the Registered Agent, where
it is confidential and accessible only
by the members of the company;

e details of the company beneficial
owners, directors and shareholders
are not publicly available;

e the only documents held on pub-
lic record are the Memorandum and
Articles of Association, and normally
they do not contain any indication
as to the actual shareholders, direc-
tors or the beneficial owners of the
company;

e Company Management (Nomi-
nee) services can be used if the owner
of an offshore IBC wishes to main-
tain reasonable secrecy as regards his
real controlling position over the par-

ticular offshore company. A Nominee
would effectively shield the beneficial
owner of the offshore company from
public scrutiny and an obvious rela-
tion to the given company;

e similarly, the services of Nominee
Shareholder can be used to reach the
desired level of confidentiality.

The BCA requires the company
to keep records that are sufficient
to show and explain the company’s
transactions and will, at any time,
enable the financial position of the
company to be determined with rea-
sonable accuracy. These records are
not public documents.

The Cayman Islands has recently
enacted the Companies (Amend-
ment) Law 2011 which enhanced
the Companies Law (2010 Revision)
enabling, amongst other things, Cay-
man Islands companies to hold treas-
ury shares and improve the merger
and consolidations regime within the
structure.

With respect to confidentiality
protection the legitimate interests of
clients are safeguarded. The Registrar
is able to release only the name, type
of company, the date of registration,
the address of its registered office,
and the status of the company. There-
fore, as with BVI companies share-
holders and directors information is
not available for public inspection.

Except where assistance to law
enforcement agencies to combat
illicit activity is mandated or author-
ised, disclosure of information by
government officials, professional
agents, attorneys and accountants
and their employees is prohibited.
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BVI and Cayman Trusts

Trust law in both the BVI and Cay-
man is based on principles drawn
from English Trust law. General
principles of equity apply in both
jurisdictions, as supplemented by
local legislation.
The Trustee Act (“TA”) in the
BVI was originally based upon the
English Trustee Act 1925 but has
been supplemented by the Trustee
(Amendment) Acts 1993 and 2003.
Similarly, the Cayman Islands
Trust Law 1967 is based upon the
English Trustee Act 1925 with the
Trust Law (2009 Revision) (“TL’)
being the main source of legislation.
Pursuant to the TA and TL,
deeds creating trusts or other deeds
executed by trustees, settlors and
beneficiaries under powers and dis-
cretions contained in the trust deed
do not have to be filed or registered
publicly. There is a common law
duty of confidentiality with the trust
deed being treated as a private docu-
ment. The trustee is under a duty to
keep trust information confidential
and has wide discretion with respect
to confidentiality. Further, the
fiduciary responsibilities of trustees
impose obligations of confidentiality.
In many jurisdictions the duty
of confidentiality has been codified.

In Cayman and BVI the relevant
legislation is The Cayman Islands’
Confidential Relationships (Pres-
ervation) Law (“CRPL”) and the
BVI Banks and Trust Companies Act
1990 (Amended 1995). These acts
enforce the common law notion of
confidentiality. The CRPL extends
the duty of confidentiality owed by
a bank to its customers to other pro-
fessional relationship and introduces
criminal sanctions for the breach of
such a duty unless disclosure occurs
in accordance with the provisions of
the CRPL. The CRPL recognises
the duties of accountants, lawyers,
bankers, government officials, and
financial professionals to maintain
confidentiality of the identity and
business of their clients. If a per-
son is in possession of confidential
information (however obtained) and
either divulges it or attempts, offers
or threatens to divulge it, or willfully
obtains or attempts to obtain confi-
dential information, he will be guilty
of an offence and liable on summary
conviction to a fine of CI1$5,000.00
and to imprisonment for two years.
Where a trustee is in possession
of relevant confidential informa-
tion from a third party (i.e. where
the beneficiary is not able to assert
that he has a proprietary right to the
information) and does not have the

consent of that third party to divulge
the information, then CRPL may
apply. In those circumstances, the
trustee should not disclose infor-
mation to a beneficiary without an
appropriate Court Order.

Despite the extensive confiden-
tiality code in offshore jurisdictions
such as Cayman and BVI increas-
ingly there is a desire form law
enforcement agencies to pierce the
veil of confidentiality. In particular,
anti-money laundering legislation
and financial regulation impose an
obligation on trustees to report sus-
picious activity. Such initiatives are
designed to counteract international
crime and impose criminal sanctions
on trustees who do not adhere to the
legislation. In addition, many Inter-
national Finance Centres (“IFCs”)
have responded to G-20 criticism
by signing up to tax information
exchange agreements in order to
meet the internationally agreed tax
standard.

Clearly, it is vitally important
for the reputation of a trustee and
IFCs to demonstrate that they meet
the highest possible professional
standards when advising clients and
discharging their duties.
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Confidentiality
and beneficiaries

It should also be noted that
beneficiaries have the right to hold
trustees accountable and as such
they have a right to information,
particularly should the beneficiaries
have a proprietary interest in the
trust property. The trustee, as a
fiduciary, has a duty to account to
the beneficiaries for his stewardship
of the trust. This interest of the
beneficiary needs to be weighed up
against the confidentiality of the
settlor who may have deliberately
established an offshore trust due to
the enhanced levels of confidentiality
it offers. In particular, it may be the
Settlors wish that beneficiaries not
be aware of the existence of the trust,
the size of the assets or the extent of
an individual’s entitlement.

In Cayman STAR trusts,

the beneficiaries may be persons
or purposes or both. The settlor
specifies in the trust instrument who
has standing to enforce the STAR
trust, and that person is known as
the enforcer. Enforcers need not be
beneficiaries, and section 100(1) of
the Trust Law states «A beneficiary
of a STAR trust does not, as such,
have standing to enforce the trust, or
an enforceable right against a trustee
or an enforcer, or an enforceable
right to the trust property».
Therefore, it is the enforcer, rather
than any beneficiaries, of a STAR
trust who have the right to disclosure
of appropriate trust information
and the same principles applying
to disclosure to beneficiaries of
an ordinary trust will apply to the
enforcer.

Whilst trustees have a
duty to provide information to
beneficiaries arising out of their

fiduciary obligation to account

with their administration of the
trust property no beneficiary has an
automatic right to disclosure of trust
documents or trust information.
There will often be compelling
reasons to refuse disclosure, not
least due to confidentiality reasons.
It follows that a balancing of the
competing interests of the settlor and
beneficiaries is required.

Conclusion

Both Cayman and the BVI offer
well regulated and sophisticated
company and trust legislation.

This together with common law
principles makes both jurisdictions
popular when selecting a jurisdiction
for asset structuring. The company
legislation together with trust
principles of confidentiality enables
the establishment of trust structures
which protect and maintain private
wealth.
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OBECIMNEYEHUE KOHOUAEHUUANIBHOCTU
HA BPUTAHCKUX BUPTUHCKUX
U KAMUMAHOBbBIX OCTPOBAX

Jlopu Kepuc

FOpucm denapmamernma
mpacmoe

Harneys, EBO

OITPOCHI, 3aTParuBaroIre
rapaHTUPOBAHHOCTh
KOH(MUIEHIIMATbHOCTH
B O(PIIOPHBIX (PUHAHCO-
BbIX LIEHTPAX, HAXOISITCS

B LIEHTpe BHUMaHUs1 (PUHAHCOBOM

npecchbl. Korna peub 3axoauT o

0aHKOBCKOM TaliHEe WJIM O PaCKPBLITUN

CBEIECHUI, KacalolUXCsl YUpeXXIeHUs

O(IIOPHBIX KOMIIAHWIA 1 TPACTOB,

TO 3aKOHOMIATEIbCTBO, PETYJIUPYIO-

1Iee TPEenoCcTaBiIeHe MHMOPMAIINH,

BCTyMaeT B IPOTUBOPEUNE C TPAIn-

LIMOHHOM 00513aHHOCTBIO COXpaHe-

HUSI KOH(PUAECHIIMATBbHOCTH, 3aKpe-

IJIEHHOI OOBIYHBIM MTPABOM.

[IprunHbl, modyxnarmlIre ooe-

CITEYNTb KOH(PUIECHIINATBHOCTD

MPU CO3MAHUU TPACTOBBIX CTPYKTYP

Ha bputaHckux BupruHckux u Ha

KaiimaHOBBIX OCTpOBaX, aOCOJIIOT-

HO 3aKOHHBI. HebGe3ocHoBaTe b-

Hbl U I0OpUIAYECKHE TPEOOBAHMS

K PaCKphITHIO MHMDOPMAIIUH TIPU

YUpEXIEHUU TPACTOBBIX CTPYKTYP

Ha bputanckux Buprunckux u Kaii-

MAaHOBBIX OCTPOBAX, a TAKXKE ITpaBa

O6eHeHUIIMapoB TPACTOB Ha MOJIyJe-

HMe MHGOPMAaITMT, KOTOpPhIe paccMa-

TPYBAIOTCS B IPEICTABICHHON HIXKE

CTaThbe.

YypexkaeHue KoMnaHuu

Ha bputanckux Buprunckux
u KaiiMaHOBBIX OCTpOBaX MMEIOTCS
XOPOIIIO pa3pabOTaHHbIE 3aKOHBI
0 KOMITaHUSIX 1 THOKOE 3aKOHO/Ia-
TEJIBCTBO, OJ1aroaapst YeMy KaxkKablit
rofl B 00erX IOPUCINKITUSIX PeTH-
CTPUPYETCSI OTPOMHOE KOJTUIECTBO
KOMITaHUM.

bpuranckue Buprunckue
OCTPOBA SIBJISIIOTCS] OTHUM U3 KPYTI-
HEUIIMX LICHTPOB IO YIPEKICHUIO
U PETUCTPALITN KOMMEPYECKIX
kommaHuit. C MOMEHTa BCTYIICHMS
B cruty 3akoHa «O MeXIyHapoI-
HBIX KOMMEPYECKIX KOMITAHUSIX»>
(International Business Companies
Act) B 1984 romy 601ee 900 ThiC.
KOMITIaHUI ObLIO YYPEKACHO B 3TOM
IOPUCIUKIIAN.

BoamoxHocTu, npeaocTaBiaeH-
HbIE OPUCIUKIIEH bputaHckmux
BupruHckux ocTpoBOB, AeAAI0T
YUpEKACHHBIE 311eCh KOMITaHUN
OIIHUMU 13 CaMbIX TIOMYJISIPHBIX
CTPYKTYD IS LIEJIEH CIOKHOTO
CTPYKTYPUPOBAHUS YaCTHBIX COCTO-
SIHUH U TJTAaHUPOBaHUS TIepeaaan
COCTOSTHUSI T10 HACJIEICTBY, MHOTO-
CTYIIEHYAThIX (DPMHAHCOBBIX CXEM
1 CEKbIOPUTHU3ALINH, TIEPBUYHOTO
pa3MeIleHUs aKIIi 1 TOIycKa IIeH-
HBIX OyMar K TOprosjie Ha (POHIOBBIX
OupKax, a TaKXKe JJIs1 CO3AaHusI
COBMECTHBIX IIPEITTPUSTHIA.

B saBape 2007 roga 3akoH
«O KOMMepUYECKUX KOMITAaHUSIX»
(Business Company Act) 3aMeHIT
3akoH «O MexXXIyHapOIHBIX KOM-
MepUYECKNX KOMIIaHMSIX», a | sTH-

Baps 2011 roma oH 3ameHWI 3aKOH
«O xommmaausax» (Companies Act).
3akoH «O KOMMepUYeCKUX KoMMa-
HUSIX» TIPeyCMaTpUBAET XpaHEHUE
peecTpa akIIMOHEPOB, peecTpa
JIUPEKTOPOB, a TAKXKE BCEX MTPOTOKO-
JIOB M PEUIEHUI KOMITAHUU TOJIBKO
B YCJIOBUSIX KOH(PUACHIUATIBHOCTH
Y 3apErUCTPUPOBAHHOTO areHTa,
KOTOpBIE HE MOJUIEXAT MyOTUYHOMY
pasmiaiieHuto. B yactHocTu:

® yHbopmanus 00 aKIIMOHepax
(peecTp akKLIMOHEPOB) JOJKHA
XPAHUTBCS Y 3apETUCTPUPOBAHHOTO
areHTa Ha YCJIOBUSX KOH(DUAeHIU-
QTbHOCTH, U JOCTYII K HE UMEIOT
TOJIBKO YYACTHUKUA KOMIIAHWUW;

e yHbopmanus o OeHepuUIap-
HBIX COOCTBEHHUKaX KOMITAHUU,
JIAPEKTOpaxX U aKIIMOHEepaxX He SBJISI-
€TCs1 OOLIENOCTYITHO;

® IOKYMEHTHI, KOTOPbIE MOTYT
OBITH OOILIEAOCTYITHBIMUA, — 3TO
MEMOPAHJIyM U YCTaB, OObIYHO
He cofiepalllie yKazaHUe Ha peaib-
HBIX aKIIMOHEPOB, TUPEKTOPOB WA
OeHeuIIMapHbIX COOCTBEHHUKOB
KOMITAaHUU;

® YCJIYTU 110 YIIPaBJICHUIO KOM-
naHuen (ycayru HOMAHAJIBHOTO
YIOPABJISIONIET0) MOTYT UCITOJIB30-
BaThbCs, €CJIU BlIaiesiel] OpIIOPHOMA
KoMmmaHuu Ha bpuranckux Bup-
TMHCKUX OCTPOBAX XOUET COXPAHUTh
pa3yMHYyIO TaliHy CBOETO KOHTPOJIS
HaJl KOHKPETHOU 0(IIIOPHOI KOM-
naHueit. HoMuHaibHBIN yIpaBIIsiio-
Ui orpaxaaeT 6eHedUIIMapHOro
COOCTBEHHMKA OT BHUMaHUS CO CTO-
POHBI OOIIIECTBEHHOCTH, a TAKXXe
MPUKPBIBAET €TI0 OUEBUIHYIO CBSI3b C
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NAHHOM KOMIIAaHUEW

® ISl TOCTVKEHUS HEOOXOIMMO-
IO YPOBHST KOH(OMIECHIINATBHOCTH
TAK>K€ MOTYT ObITh MUCIOJIb30BAHBI
YCJIYTM HOMUHAJIBHOTO aKI[MOHEpA.

CoracHo ToIoKeHUSIM 3aKOHa
«O KOMMEpYECKNX KOMITAaHUSIX»
KOMMAaHUsI I0JKHA BECTU U XPAHUTh
JIOKYMEHTBI, JOCTaTOYHBIE TSI 00b-
SICHEHUSI OTlepallnii, OCYIIECTBIISIC-
MBIX €10, M TO3BOJISIOIINE B JT1000€
BpEMS C pa3yMHOI TOYHOCTBIO
OIpeneInTh (PMHAHCOBOE COCTOSI-
HUEe KOMITAaHWM. Takure JOKYMEHTbI
HE SIBJISIIOTCS ITyOJIMYHBIMU.

HenasHo Ha KaitMaHOBBIX
OCTpPOBaX BCTYIWUJIM B CUJTY TTOITPABKU
K 3akony «O KommaHusix» ot 2010
rojia, MO3BOJISIIOIIME MECTHBIM KOM-
MaHMSIM BbIKYIaTb COOCTBEHHbIE
aKIIM1 Yy aKIIMOHEPOB U COBEPILIEH-
CTBYIOILLIME MEXaHU3M CIUSTHUM
U TIOTJIOLIEHUI B paMKax €IMHOU
KOMMEPUYECKOMU CTPYKTYPHI.

Yro KacaeTcs obecredeHUsI
KOH(DUACHIINATBHOCTH, TO 3aKOH-
HbI€ UHTEPECHI KJIMEHTOB HAIEXKHO
3allMIleHbl. PeructpaTop MOXeT
MPeIOCTaBUTh 3aMHTEPECOBAHHBIM
JiiaM uHpopmanuio, cogepxa-
11110 TOJIbKO HAa3BaHWE W TUIT KOM-
MaHWM, aIPEC €€ 3aPETUCTPUPOBAH-

HOTo oduca 1 CTaTyC OpraHU3alnu.
Takum oOpa3oMm, Kak U B CiTydae
C KOMINaHUSIMU, YIPEKISHHBIMU
U 3aperuCcTpUpOBaHHBIMU Ha bpu-
TaHCKMX BUpruHCKMX ocTpoBax,
nHGopMaIs 00 aKIMoHepax
W IMPEKTOpax HEMOCTYITHA JIJIsT
OOIIIECTBEHHOTO KOHTPOJIS.

3a UCKITI0YEHUEM TIPEIyCMO-
TPEHHBIX 3aKOHOM O0sI3aHHOCTEH
10 OKa3aHUIO ITPaBOOXPAHUTEIIb-
HBIM OpraHaM COJICHCTBUS B 00pr0e
C HE3aKOHHOI AEeSITEIbHOCTHIO,
packpbITUe MH(POPMAITUY TOCYyIap-
CTBEHHBIMU TOJKHOCTHBIMU JIMIIA-
MM, IpoeCCUOHATBLHBIMU are¢H-
TaMU, IOpUCTaMHU, OyxXrajaTepamu
U X COTPYIHUKAMU 3aIIPEIICHO.

TpacTtbl Ha BpUTaHCKKUX
Buprunckux u KanmaHoBbIX
ocTpoBax

CyiectByloiue Ha bputaH-
ckux BupruHckux u KaitMaHOBbBIX
OCTpPOBax 3aKOHbBI, perJaMeHTH-
pyIoIlIMe AeSITeTbHOCTb TPAcTOB,
OCHOBAHbBI Ha MPUHIIMIIAX aHTJTUH -
CKOT'0 3aKOHOJATEIbCTBA O TpacTax.
B o0eux 1opucIuKIusIX NefCTBYIOT
0011I1e MPUHITUITBI CITPABELIN -
BOCTH, JOTTOJITHEHHBIE MECTHBIM

3aKOHOIATEILCTBOM.
3akoH bpuranckux Bupru-
HCKHUX O0CTPOBOB «O TpacTOBBIX
ynpasisitonmx» (Trustee Act)
M3HaYaIbHO 0a3MpoBajICs
Ha aHrMiickoM 3akoHe «O TpacTo-
BBIX YIIpaBJISIONIX» oT 1925 rona,
HO BITOCJICICTBMU B HETO ObLIA BHE-
CEHBI UI3BMEHEHUS U TOTIOTHECHUS
ot 1993 1 2003 ronoB.
3akoH «O Tpactax» (Trust Law)
ot 1967 rona, neiicTBYIOLIIA
Ha KaliMaHOBBIX OCTpOBax, TaKxKe
OCHOBaH Ha aHTJINICKOM 3aKOHE
«O TPacTOBBIX YIIPABISIOLINX»>
oT 1925 ronga ¢ USMEHEHUSIMU
W IOTIOJTHEHUSIMU, BHECEHHBIMU
3akonoMm «O Tpactax» ot 2009
rojia, v SIBJISICTCS OCHOBHBIM
HOPMAaTHBHO-ITPABOBBIM aKTOM
B 9TOIi 00J1aCTH.
B cooTBeTcTBMM ¢ 3aKOHOM
«O TPacTOBBIX YIIPABISIOLINX»>
1 3akoHoM «O TpacTax» IOroBOp
00 yupekIeHNH TpacTa UiIu MHbIC
JMOKYMEHTBI, UCTIOJTHEHHBIE TPACTO-
BBIMM YIIPABJISIOIIUMU, YIPEIUTE-
JISIMU TPacToB 1 OeHedbuIImapamu
B paMKax ITOJTHOMOUMIA, yCTaHOB-
JICHHBIX B TPACTOBOM JIOTOBODE,
He ToIeXar MyoJIMYHON perucTpa-
uu uim pasrameHuio. Cornac-
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HO 00SI3aHHOCTH TapaHTHUPOBATh
KOH(DUICHIINATEHOCTD, IIPEIyCMO-
TPEHHYIO OOBIYHBIM ITPaBOM, Tpa-
CTOBBII JOTOBOP pacCMaTPUBACTCS
B KaueCTBE YaCTHOTO JOKYMCHTA.
TpacToBblii yIIpaBIsIIOLLIMIA 00s13aH
COXPaHSITh KOH(UICHIIMAIBHOCTD
MHOOPMALINH O TPACTE U UMECT
IIPOKKE TIOTHOMOYHSI B OTHOIIIS-
HHUU BOIIPOCOB KOH(MUICHIINAb-
Hoctu. bosee Toro, pumymmapHbie
00s13aHHOCTH TPACTOBOT'O YIIPaB-
JISTIOIIETO HAKJIAIBIBAIOT HA HETO
00s13aTeTbCTBA COXPAHEHUSI KOH(DM-
JMEHIINATBHOCTA MH(MOPMAIIAH.

Bo MHOTMX IOpUCIMKITUSIX
rapaHTusl co0JIIoaeHUsI KOH(DUICH-
LIMAJIBHOCTH 3aKpeTuIeHa B 3aK0-
HOOATeIbCTBE. TaKuMM 3aKOHAMU
SBIISTIOTCS 3aK0oH KaiiMaHOBBIX
ocTpoBoB «O 3a1nTe KOHPUAESHIIA-
anbHBIX oTHOMIeHUI» (Confidential
Relationships (Preservation) Law)
n 3akoH bpuranckux Bupruackumx
ocTpoBOB «O DaHKaX 1 TPACTOBBIX
kommaHmsIx» (Banks and Trust

Companies Act) ¢ UBMEHEHUSIMU

1 JOTIOJITHEHUSIMU, BHECEHHBI-

MU B 1995 romy, KOoTopbie BBOIST

B IefiCTBYE IPUHIIAT KOH(PUICH-
LIMAJTBLHOCTH, TIPETYCMOTPEHHBII
O0OBIYHBIM TTpaBoM. CoOTJIacHO T10-
JIoxkeHnaM 3akoHa «O 3aImre KoH-
dUIeHIIMATBHBIX OTHOILIEHW» 0051~
3aTeIbCTBA OaHKA O COOMIOACHUM
KOH(pUIeHIMATLHOU MH(pOpMaALINT
0 CBOMX KJIMEHTAaX pacIrpoCTpaHs-
I0TCS Ha Ipyrue mpodeccuoHallb-
Hble OTHOLIEeHUS. JIaHHBIIT 3aKOH
TaK:Ke MpeIycMaTpUBaeT YTOJIOBHBIE
CaHKIIMM 3a HapyllIeHUe TaKOTO
00s13aTeNIbCTBA, €CJTM MH(pOpPMa-
1I1s ObLIa pacKphITa B HApyILIEHNE
nojioxkeHunit 3akoHa. B 3akone

«O 3ammTe KOHUIEHINATbHBIX
OTHOILIEHWI» TTPU3HAETCS 00sI3aH-
HOCTb OYXTaJITepOB, IOPUCTOB,
GaHKUPOB, TOCYIAPCTBEHHBIX
JTIOJDKHOCTHBIX JIWL, a TAKXKE JINII,
podeCCUOHATBHO 3aHUMAIOIINX -
¢ (GPMHAHCOBOM IEeATETLHOCTHIO,
COXPaHATh KOH(PUIECHIINATBHOCTD

JIMYHOCTH W pOJia NS TCIPHOCTH/
3aHATHI CBOMX KJIIMEeHTOB. Ecim
Lo, obagarpiiee KoHuaeH-
IMaIbHOM MHMOpMaLHeit (KaKuM
ObI 00pa30M OHa He OblLIa IoJTy-
YyeHa), pasriaiiacT Wi ITbITacTCs
pasIianaTh, mpeuiaraeT WK yIpo-
JKaeT pacKpPBITh ¢ IM00 OCO3HAHHO
ITOJTyJaeT WIN ITBITACTCS TTOyYUTh
KOH(DUICHINATBLHYIO HHDOP-
MaIliio, TO OHO OyIeT IMPU3HAHO
BUHOBHBIM B COBEPIIICHUH ITPECTY-
IUICHMS ¥ TIPUTOBOPEHO K IITpady
B pa3mepe 5000 momr. KaiiMmaHOBBIX
OCTPOBOB U JIMIIICHIIO CBOOOIBI
CPOKOM Ha JIBa TOJ1a.

B otHOIIEHN TPacTOBOTO
YIPABIISIONIETO, KOTOPBIA MOy
COOTBETCTBYIOIIYIO KOH(DUICHIIN-
TbHYIO UH(GOPMALIMIO OT TPEThEi
CTOPOHHI (T. €. 6eHeduIIMap He B CO-
CTOSTHUU J0Ka3aTh, YTO O0IagacT
IIPaBOM Ha TOJTyYeHEe TaKOM
nHOOPMAIIMKI) 1 HE UMEET Corla-
CH4 YKa3aHHOM TPEThEU CTOPOHBI
Ha pasIyalieHne TaKoi nHhopMa-
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LU, MOXET OBITh TTPUMeHEH 3aKOH
«O 3ammTe KOHPUIEHINATbLHBIX
OoTHoIIeHU». B Takux o0cTosITE -
CTBaX TPACTOBBIN YIIPABJISIOLINIA
He JI0JKeH pacKphiBaTh MH(MOpMa-
o beHeduapy 6e3 COOTBET-
CTBYIOILETO PpACIIOPsSKEHUS Cya.
HecmoTpst Ha MHOTOYKCIEHHBIC
TOJIOXKEHMST 0 KOH(UIEHIINATb-
HOCTHU, 3aKpeIJICHHbIE B 3aKOHOA-
TeJILCTBE O(PILIOPHBIX IOPUCAUKIINIA,
Takux Kak KaliMmaHOBBI OCTpOBa
u bpuranckue Buprunckue octpo-
Ba, IMIPaBOOXPAHUTEIbHbIE OPraHbl
HACTOMYMBO MBITAIOTCS IPUOT-
KPBbITh 3aBeCy KOH(UACHIINATBEHO-
ctu. B yactHOCTH, 3aKOHOMATE b
CTBO B 00J1aCTU ITPOTUBOAECHCTBUS
JIeTajIu3aliu 10XOI0B, MOTyYeH-
HBIX HE3aKOHHBIM ITYTEM, 1 MEpbl
(UHAHCOBOTO PETYIMPOBAHUS
BO3JIaraloT Ha TPACTOBBIX yIIPaB-
JISIOLINX 003aTeIbCTBO COOOIIATh
0 TIOI03PUTETbHOM €SI TETbHOCTH.
JlaHHbIe MTHULIMATUBEI IIpeaHA-
3HAYEHBI U151 OOPHOBI C MEXKIyHA-
POIHOI MPECTYMHOCTHIO U MIPU-
MEHEHMUSI YTOJIOBHBIX CAHKIIWIA
B OTHOILIEHUU TPACTOBBIX yITPaB-
JISIFOIIUX, KOTOPBIE HE BBIMOIHSIIOT
TpeOOBaHNUS 3aKOHOOATEIbCTBA.
ITomuMoO 3TOrO, MHOTHIE MEXTY-
HapoJHbIe (PMHAHCOBBIE LIEHTPHI
OTpearupoBajnd Ha KpUTUKY bosib-
ot nBagaTky (G-20), monmican
corjaileHust 00 oOMeHe HaJIOroBOI
vH(dOpMaIMe C LIeIbI0 BBITIOIHE-
HUSI TIPUHSITBIX HA MEXKIYHAPOIHOM
YPOBHE HaJIOTOBBIX CTAHIAPTOB.
I1pu KoHCYNIBTUPOBAHUM
KJIMEHTOB 1 BBIIIOJIHEHUU CBOUX
00s13aHHOCTEN TS TPACTOBBIX
YIIPABJISIIOLIMX U MEXITyHAPOIHBIX
(bMHAHCOBBIX IIEHTPOB Ype3BbIYaii-
HO BaXKHO UMETb MOJOXUTEIbHYIO
peIyTanunio, CBUACTEIbCTBYIOLIYIO
0 TOM, YTO OHU COOTBETCTBYIOT
BBICOKOMY PO eCcCUOHaTLHOMY
YPOBHIO.

KoHduaeHumanbHOCTb
1 6eHedULMapbl

Taxcke cneayeT OTMETUTD,
yTo OeHedbUIIMapbl UMEIOT IIPABO
MPUBJIEKATh TPACTOBBIX YITPABJISIIO-
LIMX K OTBETCTBEHHOCTH, PABHO
KaK ¥ TmoJjiydyaTh MH(OpMaLuIio,
0COOEHHO ecii Ha OeHe(pUIIapoB
PacIpOCTPaHSIOTCs BEILIHBIC ITpaBa
Ha MMYILIECTBO TpacTa. TpacToBbIi
YIPaBIISIOIINIA, OyLyyn puayLma-
pPOM, 00sI3aH OTYUTHIBATHCS TIEPE]T
OceHeuIMapaMu 3a YIIpaBJIeHUe
TpactoM. BmecTe ¢ Tem mogot-
4YeTHOCTb OeHedUIMapy 10JKHA
COOTBETCTBOBATh YCJIOBUSIM KOH(MM-
JNEHIIMAIBHOCTU, YCTAHOBJICHHBIM
yupeauTesieM TpacTa, KOTOPbIii MOT
HaMEpPEeHHO YUYpeInuTh OMIIOPHbII
Tpact 6Jarogapsi ooecreynBacMoMy
MM TTOBBILIEHHOMY YPOBHIO KOH-
duaeHuranTbHOCTU. B yacTHoCTH,
MOXET ObITb TaK, YTO YUPEIUTEIN
TpacTa He XOTAT, YTOObI OeHe (U -
LIMaphl 3HAJIU O CYLIECTBOBAHUU
Tpacra, pa3Mepe akTUBOB WJIU pa3-
Mepe I0JIM KOHKPETHOTO JIUILIA.

B cnienipanbHbIX HEOIATOTBOPU-
TeabHbIX TpacTax (CTAP Tpacthl),
y4pexneHHbIX Ha KaiiMaHOBBIX
ocTpoBax, beHeuIapaMy MOTYT
OBITh KaK (pU3UYeCKue, TaK U Iopu-
OYEeCKUe JTuLa. YUpeauTeb TpacTa
yKa3bIBaeT B JIOTOBOPE 00 yupexk-
JNEHUU TpacTa JINIIO0, UCTIOTHSIIO-
1ee 00s13aHHOCTH KOHTpOJIepa
3a ucrojHeHuem yciaosuit CTAP
Tpacra — roneuurelis. [lonednrenb
He 00s13aH ObITh OeHe(DULIMAPOM.

B uactu 100 (1) 3akoHa o Tpactax
ycraHoBieHo: «beneduimap CTAP
Tpacrta He 00JiafaeT Kak TAKOBOM
MPaBOCIIOCOOHOCTHIO MO TIPUHY-
JIUTEIbHOMY UCTIOJTHEHUIO TpacTa,
WJIU 3aIMIIAEMbIM B IIPUHY/IU -
TeJIbHOM MOPSIAKE IPAaBOM IIPOTUB
TPacTOBOIO YIPABJISIOLIETO WIK
ITOTIEYMTEIIS], MJIU 3AIMIIAEMbIM

B IIPUHYIUTETHHOM TOPSIIKE
TIPaBOM Ha UMYIIECTBO TPACTa».
[ToaTOMY MMEHHO ITOIICYNTETb,

a He KTO-JIn00 13 0eHepuLuapoB
CTAP tpacrta nMeeT ImpaBo pacKpbl-
BaTh COOTBETCTBYIOIIYIO MH(POP-
MAaII1IO O TPACTe, M TE K& CaMble
TIPUHIIATIBI, KACAIOIIIeCs PaCKphI-
T MHOpMaum o 6eHeduIapax
OOBIYHOTO TpacTa, IIPUMEHUMEBI

K TIOTICUMTEJTIO.

HecMmoTpst Ha TO, 9TO TpacTOBEBIE
YIIpaBJIsIolIe 00s13aHbl ITPEIOCTAB-
JIATh MHGOPMAIINIO, BBITCKAIOIIYIO
13 X QUAYLIAPHOIO 00s3aTe b-
CTBa OTYMTHIBATHCS 00 YIIpaBICHUN
MMYIIIECTBOM TpacTa, OeHeduIma-
PBI HE UMEIOT aBTOMATHIECKOTO
TpaBa Ha MOJyYeHUE TOKYMEHTOB
TpacTa Win HH(pOpMAaII O TPacTe.
Hepenko m1st oTkaza B paCKpBITUN
MHGOPMALIMU UMEIOTCS YBAXKUTEb-
HBIC TIPUIUHEL, 1 HE B TTOCJICTHIOO
odepenpb 1M3-3a KOHDUICHIINATbLHO-
ctu. CemoBaTelIbHO, HEOOXOIMMO
YPaBHOBEIINBATH IIPOTUBOPEUAIIINEC
WHTEPECHl YIPEeIUTeIIsI TpacTa 1 oe-
HeULapOoB.

3ak/oueHue

Kak na KaiitMaHOBBIX OCTpOBaXx,
Tak 1 Ha bpuranckux BupruHckux
OCTPOBAX JIEVCTBYET XOPOILIO
OTPEryJIMPOBaHHOE COBPEMEHHOE
3aKOHOAATEJbCTBO O KOMITAHUSIX
U TpacTax. B coueTaHuu ¢ mpuHIIM-
naMy 0OBIYHOTO IpaBa 3TO IeaeT
00€ IOpUCIMKIIUM TPUBJIEKATEIb-
HBIMU TIPY BBIOOpE MecTa st
CTPYKTYPUPOBAHUST aKTUBOB.
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