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In the wake of the global financial crisis, courts are 
returning to the examination of the circumstances 

in which a minority shareholder may seek to 
overcome the will of the majority, because it is just 
and equitable to wind up a solvent company. One 
such just and equitable ground around which a 
growing body of case law is being established in 
the British Virgin Islands and Cayman Islands is 
‘loss of substratum’, in the context of open-ended 
investment funds. To establish ‘loss of substratum’, 
the petitioning shareholder must be able to establish 
that the fund has lost its ability to achieve the primary 
purpose for which it was established – its substratum.
 
Background
Due to the severe loss of liquidity in the markets 
stemming from the extraordinary conditions of 
the global financial crisis, one common protective 
measure taken by many open-ended investment funds 
was to suspend redemptions in an attempt to keep 
the investment vehicle solvent and ward off a fire sale 
of the assets at disastrously discounted prices. As a 
corollary to such protective measures, a significant 
number of such funds came to the conclusion that 
they could no longer effectively pursue the investment 
strategy of the fund. Accordingly, they put into place 
an informal process of winding down the company 
by realising assets and distributing proceeds in a 
timeframe that reflected the nature and liquidity of 
the fund’s investment portfolio. 

Tension between the fund and its investors grew 
from a perception that this was not the basis on 
which investors had put their money into the fund, 
that assets were being held longer than necessary 
by the fund or, simply, that a more appropriate 
strategy would be to institute an immediate wind-up 
of the fund. Accordingly, such investors have directly 
petitioned the court to appoint a liquidator and 
formally wind up the fund on the just and equitable 
ground of loss of substratum. 

‘Viability’ vs ‘Impossibility’
While each case turns very much on its specific facts, 
its constituent documents and perhaps even the 
particular structure of the fund itself, it appears clear 
that there are two distinct approaches being taken by 
the courts to the ‘loss of substratum’ argument and 
the purpose of the fund. 

On one hand, there is a developing line of cases 
coming from the courts of the Cayman Islands that 
posit a test of ‘viability’ (Jones J in the Grand Court 
of the Cayman Islands in Re Belmont Asset Based 
Lending (January 2010), ICP Strategic Credit Income 
Fund Ltd (August 2010), Re Wyser-Pratte Eurovalue 
Fund Ltd (November 2010). 

These cases suggest that the primary purpose of 
an open-ended investment fund is to pursue its 
investment strategy, and in circumstances where the 
fund can no longer pursue its investment strategy, 
where the fund has suspended redemptions, and is 
merely holding its assets until such time as they may 
be realised and existing shareholders redeemed out 
of the fund, the business of the fund (though it is 
solvent) is no longer viable. On this basis, the court 
determined that the fund had lost its substratum, and 
was therefore prepared to exercise its discretion to 
step in and make a winding up order. 

A divergent approach has been taken by the British 
Virgin Island courts, and has been most clearly 
highlighted by the most recent case law to come out 
of the Eastern Caribbean Supreme Court. In Aris Multi-
Strategy Lending Fund Ltd v Quantek Opportunity 
Fund Ltd (December 2010), Bannister J confirmed the 
broader approach he had previously espoused in 
Citco Global Custody NV v Y2K Finance Inc  
(November 2009). 

Under this broader approach, the examination turns 
on the issue of impossibility (in the same sense as 
that established by a long line of English cases) and 
a view that the purpose of the fund is much broader 
than whether it can viably pursue its investment 
strategy. Rather, in order to establish that the 
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