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Preface
Welcome to The Americas Restructuring Review 2023, one of Global Restructuring 
Review’s annual, yearbook-style reports.

Global Restructuring Review, for any new visitors, is the online home for 
international restructuring specialists everywhere, telling them all they need to 
know about everything that matters in their chosen professional niche.

Throughout the year, the GRR editorial team writes daily news about cross-
border developments, surveys and longer reads; organises the liveliest events 
(under our GRR Live banner); and curates a series of innovative tools and know-
how products, such as our GRR recognitions dataset. In addition, assisted by 
external contributors, we publish a set of comprehensive regional reviews that 
delve deeper into developments than the exigencies of journalism allow.

The Americas Restructuring Review, which you are reading, is one such review. 
As its name suggests, it delivers insight and thought leadership from 43 
pre-eminent practitioners from both American continents.

At 188 pages and 13 chapters, it’s part retrospective, part primer, part crystal 
ball. All contributors are vetted for their standing and knowledge before being 
invited to take part and their contributions are all supported by abundant 
footnotes and relevant statistics.

This edition covers Bermuda, Brazil, the British Virgin Islands, the Cayman 
Islands, the wider Caribbean, Chile, the Dominican Republic, the European 
Union, Mexico and the United States. 

As always with these annual reviews, a close read yields many gems. With 
interest rates and inflation around the world soaring, and the pandemic still 
looming large in the immediate past, that’s especially true; this book has seldom 
been so timely. Among the nuggets mentally filed away by this reader:

• Bermuda is experiencing a race to the courthouse, post-pandemic;
• Brazilian football clubs now have their own bespoke insolvency law;
• the Cayman Islands has used Luckin Coffee wisely – as inspiration for 

sensible changes (see the excellent case study on p. 59); 
• Mexico now has specialist bankruptcy courts; and
• Chile is on the point of another insolvency reform (the last one was in 2014).

There is also a fantastic series of chapters on developments in the United States 
and the European Union, including on a topic we haven’t covered previously in 
this review: navigating the Gibbs rule. 
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Plus much, much more. We hope you enjoy The Americas Restructuring Review. 
If you have any suggestions for future editions, or want to take part in this 
annual project, my colleagues and I would love to hear from you. Please write to  
insight@globalrestructuringreview.com.

My thanks to all of our authors, and to Richard J Cooper and GRR editorial board 
member Lisa M Schweitzer, this review’s editors, for steering us so well.

David Samuels
Publisher, Global Restructuring Review
December 2022
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British Virgin Islands
Peter Ferrer

Harneyys

In summary

There continues to be an upward trend in the use of provisional liquidations as 
a restructuring tool, particularly in relation to China-related debt. The looming 
global economic crisis likely points to further use of schemes of arrangements, 
with or without provisional liquidation. There continue to be coordinated 
approaches across the offshore jurisdictions.

Discussion points

• The recent schemes of arrangement that have been approved
• The increased willingness of the judiciary to assist struggling companies 

that have a realistic prospect of trading their way out of difficulty

Referenced in this article

• Insolvency Act 2003
• Business Companies Act 2004
• Section 179A of the Business Companies Act 2004
• Constellation Overseas Limited and 5 others – BVIHC (Com) 2018/0206 – 2012, 

13, 19 December 2018, 5 February 2019
• Century Sunshine
• Tungshu Venus Holdings Limited v Zhang Rui Kang – BVIHCM 2020/ 0115 

Wallbank J dated 5 November 2020
• Rock International and Constellation – BVIHC 2020/ 184
• English Court of Appeal in Re: BTR Plc [2000] 1 BCLC 740 at 744
• In re Rock Int’l Inv., No. 20-35623 (MI) (Bankr. S.D. Tex. Dec. 11, 2020)
• Rongxingda Development (BVI) Ltd BVIHC (COM) 2022/0008
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The British Virgin Islands saw an increase in the number of schemes and ‘light 
touch’ provisional liquidations in 2020 and 2021 as a result of the economic 
effects of covid-19, and this trend continued in 2022, particularly in relation to 
China-related debt. This article discusses those recent schemes of arrangement 
that have been approved and the increased willingness of the judiciary to assist 
struggling companies that have a realistic prospect of trading their way out of 
difficulty. It will also discuss possible reforms to the restructuring regime.

The British Virgin Islands is a self-governing overseas territory of the United 
Kingdom. It is a leading international finance centre that is tax neutral, politically 
stable and economically secure. The legal system is based on English common 
law with the final appellate court being the Privy Council (comprising members 
of the UK Supreme Court) in London. The legal infrastructure, tight control 
policies and modern legislation have resulted in it being widely recognised as an 
ideal and stable jurisdiction for investment vehicles. Such investment vehicles 
have been particularly popular with Chinese, Russian and South American 
interests and it is not uncommon to find British Virgin Islands companies being 
used to raise finance on the international markets with British Virgin Islands 
companies issuing bonds in relation to operating companies in mainland China, 
Russia and South America.

The source of restructuring law in the British Virgin Islands is found in two 
statutes: the Insolvency Act 2003 and the Business Companies Act 2004, which 
together provide a comprehensive restructuring regime. While the Insolvency 
Act was largely modelled on the UK Insolvency Act 1986, there are significant 
differences that can trip up the unwary. For example, while the Insolvency 
Act 2003 makes provision for administration orders, the section has not been 
enacted. Similarly, Part 18 sets out the UNCITRAL Model Law on Cross-Border 
Insolvency, which has also not been enacted. Equally the British Virgin Islands 
restructuring regime includes tools that have not traditionally been part of 
English law such as Canadian-style plans of arrangement.

For companies seeking to reorganise their capital or debts there are three main 
routes available: a plan of arrangement, a scheme of arrangement or a creditors’ 
arrangement. Plans and schemes are governed by the Business Companies Act 
2004 and creditors’ arrangements are governed by the Insolvency Act 2003.

Plans of arrangement are at the discretion of the directors, do not require the 75 
per cent in value threshold to be satisfied, but do require court sanction. There 
is no statutory moratorium available in relation to plans of arrangement so a 
company remains vulnerable to creditors’ claims.

Schemes of arrangement are governed by section 179A of the Business 
Companies Act between a company and its creditors and/or members or any 
class or classes of them. The section does not use the term ‘scheme of the 
arrangement’ specifically in the body of the text but rather refers to ‘compromise 
or arrangement’. There is no indication in the legislation as to the procedure 
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for obtaining court sanction but the British Virgin Islands follows the English 
court practice, first by obtaining permission to convene a meeting and second by 
obtaining the court sanction. The court will not merely rubber stamp the scheme 
but will analyse it critically to make sure it is fair, reasonable and efficacious. At 
the meeting 75 per cent in value must vote in favour of the scheme in order for 
it to be binding. As with plans of arrangement there is no statutory moratorium 
available and therefore the scheme remains liable to upset by creditor claims 
until sanctioned by the court.

Creditors’ arrangements are arrangements that can be entered into between 
the company and its unsecured creditors without court sanction provided there 
is a sufficient number (75 per cent by value) of creditors in favour.

A recent major development relates to the use of provisional liquidators by way 
of light touch appointments. Unlike other offshore jurisdictions such as the 
Cayman Islands and Bermuda, the British Virgin Islands did not have a practice 
of using provisional liquidators for restructuring purposes but rather to preserve 
assets at risk of dissipation pending the appointment of full liquidators.

Since 2019, the Commercial Court has developed a practice whereby provisional 
liquidators can be appointed in support of a subsequent restructuring plan, 
usually a scheme of arrangement. In those cases, the aim is to provide the 
company with some breathing space in order to come to an agreement with the 
requisite percentage of creditors.

In Constellation Overseas Limited and 5 others1 Justice Adderley, after an 
extensive review of the English and Commonwealth authorities, determined 
that the Court had ‘a very wide common law jurisdiction’ to appoint provisional 
liquidators in support of a restructuring plan. Crucially, in Constellation there 
was no evidence of over 75 per cent support from creditors at the time of making 
the application (the threshold for actual approval of a scheme of arrangement). 
In fact, the support was initially very limited but in circumstances where there 
was no complaint of mismanagement of the company’s affairs and there was 
some prospect of a forthcoming agreement with creditors, the BVI Commercial 
Court agreed that an appointment was appropriate. This was followed by a 
successful application to sanction a scheme of arrangement under section 
179A as discussed further below.

Constellation was followed by Justice Jack in the 2020 case of the Chinese 
fertiliser group Century Sunshine. The four British Virgin Islands entities were 
part of a wider group of companies held by a Cayman listed company, Century 
Sunshine Group Holdings Ltd. Century Sunshine Group represented the largest 
vertically integrated developer and producer of magnesium alloy products 
and ecological fertiliser business in the People’s Republic of China. While it 
had enjoyed several years of strong growth and profitability, Century Sunshine 

1 BVIHC (Com) 2018/0206 – 2012, 13, 19 December 2018, 5 February 2019.
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Group’s sales and production had been negatively affected by the PRC holiday 
extension and logistical delays due to covid-19 since early 2020. There had been 
a drop in revenue in the first four months and reduced liquidity in operating cash 
flow as a result. At the time of the application to appoint provisional liquidators, 
Century Sunshine Group was in default of an approximately US$563,563,000 
Singapore bond issue that had been guaranteed by the companies. It was for 
this reason that the Group sought to restructure its debts in the Cayman Islands, 
Bermuda and the British Virgin Islands.

Justice Jack granted the appointment of provisional liquidators EY on the 
basis that there was some support from creditors and the liquidation analysis 
demonstrated that the return to creditors would be 0–40 per cent for unsecured 
creditors and 33.6–100 per cent for secured creditors, whereas the board 
considered that 100 per cent return would be achievable on a restructuring.

The case was noteworthy for two reasons. First, it was one of the first cases 
where the Court sanctioned the implementation of the JIN Guidelines across 
three jurisdictions – British Virgin Islands, Bermuda and the Cayman Islands 
– with the aim of a holistic restructuring across the Group. Second, the Court 
addressed the issue of the moratorium under section 174(1) of the Insolvency Act 
2003, which provided that where an application for appointment of a liquidator 
had been issued but not determined, where any action is pending against the 
company an application can be made to stay such proceedings. In Constellation, 
proceedings had been issued and therefore the stay was granted. In Century 
Sunshine, no other proceedings had been issued. The Court, however, accepted 
the submission that even though no other proceedings against the companies 
had been commenced at the time of the application, the Court ought to grant a 
conditional moratorium so that in the event any actions were commenced against 
the companies they could obtain the benefit of the moratorium under section 
174(1) of the Insolvency Act 2003 and an automatic stay would be imposed. The 
Bermuda Scheme of Arrangement was approved in October 2022.

The British Virgin Islands courts have also been alert to the misuse of 
restructuring proposals by debtor companies. In Tungshu Venus Holdings Limited 
v Zhang Rui Kang,2 the court rejected the contention that a statutory demand 
ought to be set aside on the basis that the company was seeking to restructure 
its debts in circumstances where the evidence indicated that the company would 
not achieve the requisite 75 per cent of support from creditors and there was no 
evidence that the statutory demands per se would jeopardise the restructuring 
or make it more difficult for the company or group to raise finance.

Schemes of arrangement pursuant to section 179A of the Business Companies 
Act 2004 have proved a useful tool for companies in difficulty over the course of 
2020 and 2021.

2 BVIHCM 2020/ 0115 Wallbank J dated 5 November 2020.
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Section 179A(3) of the Act provides:

If a majority in number representing seventy five per cent in value of 
the creditors or class of creditors or members or class of members, as 
the case may be, present and voting either in person or by proxy at the 
meeting, agree to any compromise or arrangement, the compromise or 
arrangement, if sanctioned by the Court, is binding on all the creditors 
or class of creditors, or the members or class of members, as the 
case may be, and also on the company or, in the case of a company in 
voluntary liquidation or in liquidation under the Insolvency Act, on the 
liquidator and on every person liable to contribute to the assets of the 
company in the event of its liquidation.

Under section 179A(2), Business Companies Act 2004 an application may be 
made by the company and there is nothing in the Business Companies Act 2004 
that prescribes the subject matter of a compromise or arrangement.

Prior to Rock International and Constellation (discussed below) there was very 
little by way of authority in the British Virgin Islands by way of approach the 
court ought to take in relation to the sanctioning of a scheme of arrangement. 
The court therefore considered the English authorities in relation to its exercise 
of discretion as to whether to sanction a scheme of arrangement. In particular 
the English Court of Appeal in Re: BTR Plc [2000] 1 BCLC 740 at 744 set out the 
relevant test as follows:

in exercising its power of sanction the court will see, first, that the 
provisions of the statute have been complied with, second that the class 
was fairly represented by those who attended the meeting and that the 
statutory majority are acting bona fide and are not coercing the minority 
in order to promote interests adverse to those of the class whom they 
purport to represent, and thirdly, that the arrangement is such as an 
intelligent and honest man, a member of the class concerned and acting 
in respect of his interest, might reasonably approve.

The court does not sit merely to see that the majority are acting bona 
fide and thereupon to register the decision of the meeting; but, at the 
same time, the court will be slow to differ from the meeting, unless 
either the class has not been properly consulted, or the meeting has not 
considered the matter with a view to the interests of the class which it is 
empowered to bind, or some blot is found on the scheme.

The court must also be satisfied that the resolutions have been passed by the 
requisite majority in accordance with the Business Companies Act in a meeting 
duly convened and held in accordance with the order convening the meeting. 
The majority is that of those who vote, not those entitled to vote, nor of those 
who are present. This means that creditors who are not present in person or 
by proxy, or who, although present, do not vote, may be ignored. English case 
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law suggests that the court will ordinarily recognise that the best assessment 
of whether a scheme is in the interests of those to be bound by it is the vote of 
those present and voting at the meetings:

Under what circumstances is the Court to sanction a resolution which 
has been passed approving of a compromise or arrangement? . . . If the 
creditors are acting on sufficient information and with time to consider 
what they are about, and are acting honestly, they are, I apprehend, 
much better judges of what is to their commercial advantage than the 
Court can be. (Re English, Scottish, and Australian Chartered Bank 
[1893] 3 Ch 385)

The court must be satisfied that the scheme meeting was truly representative:

if the court is satisfied that the meeting is unrepresentative, or that those 
voting in favour at the meeting have done so with a special interest to 
promote which differs from the interest of the ordinary independent and 
objective shareholder, then the vote in favour of the resolution is not to 
be given effect by the sanction of the court. (Re BTR plc, per Chadwick 
LJ)

The central issue is whether the scheme is fair in relation to the various interests 
involved and so could reasonably have been approved at the scheme meetings. 
In this regard the court will have regard to the relevant comparator to the 
scheme, namely, the terms of the scheme as against an insolvent liquidation. 
This is because:

an intelligent and honest scheme creditor would . . . give a special 
consideration to a comparison between the likely, or even probable, 
future of his debtor company should there be, on the one hand, no 
scheme and should there be, on the other hand, the scheme proposed. 
(Re Marconi plc [2003] EWHC 1083 (Ch))

This highlights the need to have a properly prepared liquidation analysis as the 
basis for the comparison.

These principles were successfully applied in two cases over the course of 2020. 
Rock International Investment Inc3 concerned a British Virgin Islands special 
purpose vehicle incorporated for the purpose of raising finance for the parent 
and its subsidiaries through the issue of US$300 million in notes pursuant to 
a New York law governed indenture. The parent and its subsidiaries were in 
the business of research and development, production, sales and logistics of 
chemical products, new energy batteries and real estate development. As a result 
of cross-group defaults and liabilities as guarantor for debts of other companies 
unrelated to the group, the parent experienced a tightened cash position and 

3 BVIHC 2020/ 184.
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liquidity problems. The parent’s creditworthiness deteriorated, affecting its 
ability to refinance, which contributed to the further decline in business for the 
parent and its subsidiaries. Business was also adversely affected by the covid-19 
pandemic because of restrictions on transportation routes.

As a result the company sought sanction from the British Virgin Islands courts 
to enter into a scheme of arrangement whereby there would be a cash payment 
of US$185 million to the scheme funded by way of an asset sale together with a 
consent fee and a work fee. The scheme was overwhelmingly supported by the 
creditors and approved by the court on 10 December 2020.

It was subsequently recognised in the United States in In re Rock Int’l Inv., No. 
20-35623 (MI) (Bankr. S.D. Tex. Dec. 11, 2020) where the judge held that the 
British Virgin Islands was the main centre of interest and therefore the main 
foreign proceeding, that the scheme was not contrary to public policy and that 
the scheme and all orders of the British Virgin Islands courts were granted 
comity and had full force and effect in the United States.

Constellation was another major success for the British Virgin Islands during 
2020, allowing a Brazilian restructuring plan and Chapter 15 recognition in 
the United States to proceed in parallel with a British Virgin Islands scheme 
of arrangement in relation to one entity that fell outside of the Brazilian plan. 
The court took a pragmatic approach to what was one part of larger global 
restructuring of the group.

In Rongxingda Development (BVI) Ltd, the British Virgin Commercial Court was 
asked to approve a scheme of arrangement pursuant to section 179A of the 
Business Companies Act 2004. The company was part of a group ultimately held 
by RiseSun Real Estate Development Co, Ltd (the Parent), a limited company 
incorporated under the laws of the People’s Republic of China (PRC). The key 
businesses of the group include developing small- to mid-sized residential 
properties, commercial properties and large-scale urban complexes, including 
offices, shopping centres, recreational facilities, new industry towns, hotels, 
resorts and ancillary facilities across various cities in the PRC. The company 
was a special purpose vehicle incorporated to raise finance for the provision of 
a loan to the Parent to finance the operations of the group. In total, the company 
raised US$800 million by way of notes issued pursuant to New York-governed 
indentures. The Notes were guaranteed by the Parent and listed on Singapore 
Exchanges Securities Trading Limited. During the second half of 2021, Chinese 
property developers and the capital markets that had funded growth and 
development of the sector experienced an inflection point. Reduced bank lending 
for real estate development resulted in reduced access by property developers 
to onshore capital. In addition, reduced bank lending for mortgage finance for 
buyers, as well as the concerns of buyers about the ability of property developers 
to complete projects, resulted in reduced property sales. Adverse reaction to 
these onshore events by offshore capital markets limited the group’s funding 
sources and the company failed to make payment. The court was satisfied on 
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the basis of a liquidation analysis that in a liquidation scenario there would 
be insufficient realisations to settle the claim and that the scheme proposed 
offered the scheme creditors the prospect of a full recovery. Key matters the 
court had to determine included: 

• whether the proposed mechanics for the holding of the scheme meeting 
would constitute a valid meeting; and 

• whether the payment of a 1.5 per cent instruction fee to creditors committed 
to supporting the scheme fractured the class. 

The court was entirely satisfied that the holding of the meeting in the BVI with 
a simulcast to Hong Kong and the ability of creditors to participate virtually 
would constitute a valid meeting. In determining class composition, the court 
was satisfied that the fee did not operate to fracture the class of creditors; and 
indeed noted English authority that suggested a fee of 2.5 per cent would not do 
so either. The court held by a judgment dated 13 April 2022 that ‘the Court will 
be slow to diverge from the results of a meeting and in this case the creditor 
were represented and there are no grounds for going behind the vote which has 
been approved so overwhelmingly.’ They further stated that:

the Notes are governed by New York law but steps are already in place 
to have the approval of the United States Bankruptcy Court of the 
Scheme of Arrangement. In those circumstances issues of international 
recognition it seems to me are of very little weight and certainly do not 
amount to a reason for refusing to recognise the Scheme of Arrangement 
and sanctioning it.

Chapter 15 recognition was obtained in the United States Bankruptcy Court for 
the Southern District of New York.

Peter Ferrer
Harneys

Peter Ferrer is co-head of Harneys’ global litigation, insolvency and restructuring 
team. Peter acts on behalf of institutions, companies, corporate entities and 
high net worth individuals. His experience includes shareholder actions, fraud 
claims, hedge fund disputes, insolvency and restructuring matters. He has 
extensive experience in enforcement proceedings including tracing actions 
in multiple jurisdictions. He is an experienced trial advocate who regularly 
appears in the British Virgin Islands Commercial Court Division, the ECSC Court 
of Appeal and in international arbitration.

© Law Business Research 2022

https://www.harneys.com/people/peter-ferrer/
https://www.harneys.com/people/peter-ferrer/
https://www.harneys.com


British Virgin Islands | Harneys

44Americas Restructuring Review 2023

Prior to joining Harneys, he practised as a barrister at Quadrant Chambers. At 
the English bar, he appeared at every court level including the Court of Appeal 
and the UK Supreme Court.

He is consistently recommended in legal directories. He sits on the BVI 
Commercial Court Users Committee, the BVI Civil Procedure Rules Steering 
Committee and acts as the CIArb BVI Chapter Vice Chair.

Harneys is a global offshore law firm with entrepreneurial thinking built around 
professionalism, personal service and rapid response. Open, progressive and personable, 
the firm provides advice on British Virgin Islands, Cayman Islands, Cyprus, Luxembourg, 
Bermuda and Anguilla law to an international client base that includes the world’s top law 
firms, financial institutions, investment funds and private individuals. Harneys has offices in 
major financial centres across Europe, Asia, the Americas and the Caribbean, allowing the 
firm to provide services of the highest quality to clients in their own languages and time zones. 
Corporate, trust and fiduciary services are offered through the firm’s associated corporate 
and private wealth services business, Harneys Fiduciary.

Craigmuir Chambers, PO Box 71
Road Town
Tortola
VG1110
British Virgin Islands
Tel: +1 284 494 2233
bvi@harneys.com
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