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ARTICLE

A More Common Thread Running Through the Common Law? The

Supreme Court of Bermuda Grants What Is Believed To Be the First-
Ever Extra-Territorial Summoning of a Company Director to Appear
Before It for a Private Examination by Joint Provisional Liquidators

Paul Goss, Counsel, London, Warren Bank, Senior Associate, Bermuda, Janae Nesbitt, Associate, Bermuda,
and Henry Tucker, Office Managing Partner, Bermuda, Harney, Westwood & Riegels (‘Harneys'), UK and Bermuda

Synopsis

In a landmark decision of the Supreme Court of Ber-
muda (‘Court’), Harneys and the joint provisional liqui-
dators (‘JPLs’) of a Bermuda company (the ‘Company’)
successfully argued that the Court’s power to summon
officers of a company in liquidation or provisional lig-
uidation before it for a private examination and deliv-
ery up of books and records under the Companies Act,
1981 (‘Companies Act’) has extra-territorial effect.

The Company is a Class C long-term insurer regis-
tered under the Bermuda Insurance Act 1978 (‘IA),
and is a segregated accounts company under section
6 of the Segregated Accounts Companies Act 2000
(‘SAC Act’). It has been licenced by the Bermuda Mon-
etary Authority (‘BMA’) since 201 3.

Background

The Petition

In November 2023, the BMA, acting pursuant to its
statutory powers and functions under the Bermuda
Monetary Authority Act 1969, filed a winding-up peti-
tion against the Company (‘Petition’). The BMA alleged
that the Company was in breach of sections 15, 15A,
16, and 17 of the IA, which cover the maintenance of
adequate capital and solvency margins, the keeping of
proper books and records, and the requirement for reg-
ulatory approval of controllers, directors, and officers.
The BMA sought the immediate appointment of joint
provisional liquidators to displace the incumbent Board
of Directors (‘Board’) on the following alleged bases:

(1) Regulatory Breach: the Company had remained in
breach of its licensing requirements for a consid-
erable amount of time. Specifically, it had failed to
make statutory filings for two consecutive years,

with no realistic prospect of this breach being
rectified. In the BMA's view, the Company had not
been operating prudently;

Governance Failures: At the time of filing the Peti-
tion, the Company had been operating without an
independent auditor and was at imminent risk of
operating without a principal representative;

Lack of Transparency: the BMA was unable to as-
certain the Company’s true financial position, and
the Board had failed to cooperate with the BMA’s
investigations; and

Loss of Confidence: the BMA therefore had no con-
fidence in the Board and believed that the policy-
holders were therefore at risk.

(4)

The JPLs were appointed in late November 2023 with
full powers to displace the incumbent Board, and if pos-
sible, pursue a restructuring (the ‘Restructuring’) of the
Company, if this option would be in the best interests of
the stakeholders, being primarily the policyholders.

The law

Upon a company entering liquidation in Bermuda, it is
essential that the appointed liquidators (including any
joint provisional liquidators), take into his custody and
control all the property and things in action to which the
company is or appears to be entitled.’ To achieve that ob-
jective, company officers must act swiftly and cooper-
ate with the liquidators to ensure that immediate steps
are taken to safeguard and preserve the company’s
remaining assets. Without this timely assistance the
liquidators may have to reconstruct the company’s
books and records from scratch, which not only wastes
valuable time and increases costs, but also puts any un-
secured assets at considerable risk.

1  Section 174 of the Companies Act 1981.
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The founder and ultimate beneficial owner of the
Company held office as the sole remaining director of
the Company at the time of the appointment of the
JPLs, having consented to their appointment on behalf
of the Company (the ‘Director’). However, it became
apparent soon after the JPLs’ appointment that the Di-
rector would not cooperate with or provide any mean-
ingful assistance to the JPLs. This lack of engagement
has significantly hindered the JPLs’ ability to carry out
their duties efficiently, resulting in delays, increased
costs, and the exposure of policyholder assets to un-
necessary heightened risk.

Section 195 application

Under these circumstances, a liquidator or a provisional
liquidator is entitled to apply to the Court, pursuant to
section 195 of the Companies Act, for an order to sum-
mon any officer of the company or any persons known
or suspected to have in their possession any property
of the company, or any person whom the court deems
capable of giving information concerning the promo-
tion, formation, trade, dealings, affairs or property of
the company, to attend a private examination, and
for such officer (or person suspected to hold company
property) to produce any books and papers in their cus-
tody or power relating to the company in liquidation or
provisional liquidation.

In April 2024, the JPLs successfully applied to the
Court by summons seeking the private examination
of the Director under section 195. The Court ordered
the Director to appear before the Court for private ex-
amination in early May 2024. The private examination
went on to be adjourned on four different occasions for
various reasons such as (i) the Director failed to de-
liver up the information and make production of the
documents as ordered, (ii) the Director failed to present
himself before the Court for examination, and (iii) the
Director requested further adjournments owing to his
personal circumstances.

In June 2024, after the Director had communicated
with the JPLs on the morning of the scheduled exami-
nation but subsequently failed to appear, the Court de-
clared the Director to be held in contempt of court for (i)
failing to produce the documents he had been ordered
to produce; and (ii) for failing to appear for examination
before the Court.

Extra-territorial effect

While the Court’s powers under section 195 of the
Companies Act clearly apply within Bermuda, there
are no reported cases of non-resident directors (or

other parties caught by section 195, as referenced
above), being compelled to appear before the Court. In
this case, the Director resides outside Bermuda and the
key question for the Court was therefore whether the
provisions of section 195 could be construed as hav-
ing extra-territorial effect, such that the Court could
compel the attendance of a non-resident Director for
examination under its provisions.

Harneys argued, based on the case law discussed in
detail below, that section 195 may be interpreted suf-
ficiently broadly to permit the Court to compel the at-
tendance of directors and officers wherever they reside.
They submitted that the provision contains no territo-
rial limitation, and that modern insolvency practice
supports a pragmatic approach enabling effective su-
pervision in cross-border matters. Although the Chief
Justice did not issue written reasons at the time, he ac-
cepted these submissions in full and granted such an
order.

Decision

In his decision, the Chief Justice accepted the submis-
sions made on behalf of the JPLs that section 195 of the
Companies Act does indeed have extraterritorial effect,
notwithstanding: (a) the presumption that legislation
is generally not intended to have extra-territorial effect
(see R (KBR Inc) v Director of the Serious Fraud Office
[2021] UKSC 2 at para 21 per Lord Lloyd-Jones) and;
(b) an English Court of Appeal decision? (‘Re Tucker’)
which confirmed that the equivalent English private
examination provision does not have extra-territorial
effect.

In reaching this conclusion, the Chief Justice en-
dorsed the views and adopted the more recent prag-
matic approach taken by the British Virgin Islands
(‘BVI’) and Abu Dhabi Global Market courts (ADGM’)
in BVIHC (COM) 2022/0119, Russell Crumpler and
Christopher Farmer as Joint Liquidators of Three Ar-
rows Capital Ltd (in liquidation) -and- (1) Zhu Su (2)
Kyle Davies (‘Three Arrows’) and NMC Healthcare Ltd
(In Administration) (Subject To A Deed Of Company Ar-
rangement) And Others [2023] ADGMCFI 0022 (‘NMC’)
respectively.

The Chief Justice accepted that Re Tucker was distin-
guishable because: (a) unlike the position in the UK,
there was no provision in section 195 of the Compa-
nies Act that expressly restricted the jurisdiction of the
Court to persons residing within Bermuda; (b) notwith-
standing such a restriction in the UK legislation, there
were still conflicting decisions that supported an extra-
territorial view in the English courts.

Furthermore, and by applying the rationale in Three
Arrows (in which the Court confirmed that it should

2 Inre Tucker (RC) (a Bankrupt) [1990] Ch 148.
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depart from one of its prior judgments in Ocean Sino
Limited (in Liquidation) Chu Kong v John Greenwood and
Roy Bailey (‘Chu’),? the Chief Justice accepted that: (a)
the Court can exercise personal jurisdiction over any
person who (i) is resident within the jurisdiction; (ii)
whom proceedings can be served out; or (iii) has sub-
mitted to the jurisdiction.

The gateways for service outside of the jurisdiction
in Bermuda are provided for in Order 11/1 of the Rules
of the Supreme Court 1985. The application fell within
gateway 11/1 1(1)(ff), which permits service where
the claim concerns a person who is or was a director
of a company registered in Bermuda, and the subject
matter of the claim relates to the rights and duties of
that director. It was also argued that the Director, in his
capacity as such, had effectively submitted to the juris-
diction of the Court, as he was a director at the time of
the appointment of the JPLs, and had moreover con-
sented to their appointment on behalf of the Company.
By accepting and continuing in the office of director,
the Director, it was argued, is deemed to have submitted
to the jurisdiction of the Court for the purposes of any
enquiry into the Company’s affairs.

Lastly, the Court accepted counsel’s argument that
section 195 can properly be construed as having extra-
territorial effect based on the following factors:

(1) Bermuda is an offshore jurisdiction;

(2) In most cases, directors of offshore companies are
mostly resident overseas and may never enter the
jurisdiction (as was the case with the Director);
and

(3) Bermuda-registered external companies mostly
have no other physical connection with the
offshore jurisdiction other than locating their
registered agent and office there for statutory com-
pliance purposes, with no actual assets situated
within the jurisdiction.

The Court was therefore satisfied that, in appropriate
cases, persons resident abroad may well fall within the
ambit of section 195 of the Companies Act. It was also
noted that such an interpretation poses no practical
difficulty as a non-resident officer or person, can read-
ily be summoned to appear for examination via remote
electronic platforms such as Zoom or Teams, with mini-
mal inconvenience.

Conclusion

This decision is likely to have a significant impact across
the industry. Most notably, it confers on Bermuda lig-
uidators a broad and previously unavailable power to
obtain information and recover property belonging to
exempt companies from those caught by section 195
who are resident outside of Bermuda. This develop-
ment is expected to streamline the restructuring and
liquidation process by reducing the need to seek corre-
sponding relief through foreign courts (such as under
the Chapter 15 regime in the United States), particu-
larly where non-compliant individuals are located out-
side the jurisdiction. The judgment was delivered by the
Chief Justice without full written reasons, which are
awaited; this briefing note will be updated once they
are received.

3 In which it was held that the BVI equivalent provision did not have extra-territorial effect.
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International Corporate Rescue

International Corporate Rescue addresses the most relevant issues in the topical area of insolvency
and corporate rescue law and practice. The journal encompasses within its scope banking and
financial services, company and insolvency law from an international perspective. It is broad
enough to cover industry perspectives, yet specialised enough to provide in-depth analysis to
practitioners facing these issues on a day-to-day basis. The coverage and analysis published in the
journal is truly international and reaches the key jurisdictions where there is corporate rescue
activity within core regions of North and South America, UK, Europe Austral Asia and Asia.

Alongside its regular features — Editorial, US Corner, Economists’ Outlook and Case Review
Section — each issue of International Corporate Rescue brings superbly authoritative articles on the
most pertinent international business issues written by the leading experts in the field.

International Corporate Rescue has been relied on by practitioners and lawyers throughout the
world and is designed to help:

» Better understanding of the practical implications of insolvency and business failure —and
the risk of operating in certain markets.

» Keeping the reader up to date with relevant developments in international business and
trade, legislation, regulation and litigation.

* Identify and assess potential problems and avoid costly mistakes.

Editor-in-Chief: Mark Fennessy, McDermott Will & Emery UK LLP, London

Emanuella Agostinelli, Curtis, Mallet-Prevost, Colt & Mosle LLP, Milan; Scott Atkins, Norton Rose
Fulbright, Sydney; James Bennett, Teneo, London; Geoff Carton-Kelly, FRP Advisory, London;
Charlotte Cooke, South Square, London; Katharina Crinson, Freshfields LLP, London; Hon. Robert
D. Drain, United States Bankruptcy Court, Southern District of New York (Ret), Skadden, New
York; Simon Edel, EY, London; Dr Aurelio Gurrea-Martinez, Singapore Management University,
Singapore; Matthew Kersey, Russell McVeagh, Auckland; Dr Marjo Koivisto, Aktia Bank, Helsinki,
Finland; Harry Lawless, Norton Rose Fulbright, Sydney; Neil Lupton, Walkers, Cayman Islands;
Mathew Newman, Ogier, Guernsey; John O'Driscoll, Harneys, London; Professor Rodrigo Olivares-
Caminal, Queen Mary, University of London; Hamish Patrick, Shepherd and Wedderburn,
Edinburgh; Sheba Raza, London; Professor Arad Reisberg, Brunel University, London; Jeremy
Richmond KC, Quadrant Chambers, London; Daniel Schwarzmann, PwC, London; Lord Justice
Snowden, Royal Courts of Justice, London; Anker Serensen, De Gaulle Fleurance & Associés, Paris;
Kathleen Stephansen, New York; Kate Stephenson, Kirkland & Ellis, London; Dr Artur Swierczok,
Baker McKenzie, Frankfurt; Meiyen Tan, Fulbright Ascendant, Singapore; Richard Tett, Freshfields
LLP, London; The Hon. Mr Justice William Trower KC, Royal Courts of Justice, London; Mahesh
Uttamchandani, The World Bank, Washington, DC; Prof. em. Bob Wessels, University of Leiden,
Leiden; Dr Angus Young, University of Hong Kong, Hong Kong; Maja Zerjal Fink, Clifford Chance,
New York; Dr Haizheng Zhang, Beijing Foreign Studies University, Beijing.
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