Legal guide HARNEYS

Beneficial ownership reporting obligations for
British Virgin Islands companies and limited
partnerships

Under the Beneficial Ownership Secure Search System Act (the BOSS Act), all
companies and limited partnerships registered in the British Virgin Islands (BVI) are
required to report information regarding their beneficial ownership. The information must
then be uploaded by their registered agent (RA) onto a confidential secure database,
which is only accessible by competent regulatory authorities. There are exemptions for
certain investment funds and listed companies (and their subsidiaries) and licensees under
financial services legislation.

Introduction

The BOSS Act originallycame into effect on 30 June 2017 and, broadly, created a secure database ofbeneficial
ownership interests in companiesincorporated in the BVI to be accessible bycertain BVI competentauthorities to enable
the BVI to complywith commitments made to the UK in April 2016.%

Since then, the BOSS Act has been amended on numerous occasions —mostnotably, to expand the beneficial
ownership reporting obligations to other forms of “corporate and legal entity” (Entity), which now includes all companies
and limited partnerships registered in the BVI, and also to introduce the reporting regime under the Economic Substance
(Companiesand Limited Partnerships) Act 2018 (the ES Act). Whilstthe BOSS Act can be relatively simple to applyto
direct ownership structures, applying the legislation to corporate groups or complexownership structures such as trusts
and understanding the precise interaction with the economic substance reporting regime can be complex.?

As a result,all BVI companies and limited partnerships are subjectto certain obligations underthe BOSS Act. The
practical impactof those obligations varies widelydepending on the Entity's business activities and ownership structure.

From a client’s perspective, itis importantto note that the key obligations underthe BOSS Act fall on an Entity rather
than its registered agent (RA) — although RAs still have an importantrole to play in submitting the information onto the
database and verification againstthe information they hold for AML/CTF purposes. Entities and their directors (or general
partners) and operators should be aware oftheir obligations underthe BOSS Act, as the potential penalties for non -
compliance are significant.

Alongside the other UK Crown Dominions and Overseas Territories, the BVI has also committed to work in collaboration
with the UK governmenttowards a publiclyaccessible register of beneficial ownership for companies, in line with
international standards and bestpractices as theydevelop globallyand, at least, as implemented byEU Member States
by 2023 in furtherance of the EU'’s fifth Anti-Money Laundering Directive. As such, it seems likelythat beneficial
ownership reporting will be an increased area ofregulatoryscrutiny in future and it is therefore timelyto revisit the
existing requirements under the BOSS Act.

: Harneys’ original guide published around the introduction of the BOSS Actis available via this link.

2 Except w here otherwise stated, this guide is generally concerned with beneficial ow nership information reporting requirements

and does not deal w ith economic substance reporting. Harneys’ guides to the ES Actand related reporting obligations are available via
this link.
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Who is required to report beneficial ownership information?

Broadly, the BOSS Act imposes continuing obligations on all Entities to identify and report certain information regarding
their beneficial ownership, subjectto certain exemptions.3

An Entity whichis an “exempt person” and its RA are broadly exempt from such obligations, provided that the Entity does
not carry on any “relevant activity’ for the purposes ofthe ES Act. The exempt person definitionincludes an Entity that:

= |s (oris asubsidiaryofan Entity that is) recognised, registered or approved under the Securities and Investment
Business Act 2010 (the SIBA), whichincludes all open-and closed-ended fundsregulated bythe Financial Services
Commission (FSC);*

= Has (oris a subsidiaryofan Entity that has) its securities listed on a “recognised exchange”; or

= s a‘“licensee” forthe purposes ofthe RegulatoryCode 2009 or the Financial Services Commission Act 2001, which
includes holders offinancial services licensesissued bythe FSC.

The majorityof investmentfunds regulated under the SIBA should fall within limb (a) of this exemption, as there is an
express carve-out from the definition of relevant activity in the ES Act for "investmentfund business".

However, as of 1 October 2019, any licensee which was previouslyan exemptperson butwhich carries on anyrelevant
activity (for example, “banking business”, “fund management business” or “insurance business”) will no longer qualifyas
an exemptperson.

What information does my Entity need to identify?
Unless itis exempt, an Entity must:

= Identify whetherit carries on one or more relevant activities for the purposes ofthe ES Act and if so which relevant
activities (and in practice an exempt person mustalso consider this question as ifit carries on a relevant activity it
ceases to qualify for exemption, as discussed above);

» o ” o

= |dentify any “parent’, “immediate parent”, “ultimate parent’, a “beneficial owner” or “registrable legal entity’ (RLE) of
that Entity (or, if it is registered on arecognised exchange, give details of its stock exchange registration);>and

=  Ascertain:

o With respectto any immediate or ultimate parent, the nam e (including alternative names) and incorporation
number (or equivalent), taxpayer identification number (TIN) or other identification reference numberand
jurisdiction offormation of such immediate or ultimate parent; and

o Details ofthe Entity's listing on a recognised exchange (ifapplicable).

8 “Corporate and legal entity” means (a) a company as defined under section 3 of the BVI Business Companies Act, 2004 (the

BC Act); (b) an existing limited partnership as defined under section 2 of the Limited Partnership Act2017 (the LP Act); (c) alimited
partnership as defined under section 2 of the LP Act; (d) a foreign company as defined under section 3 of the BC Act; and (e) a foreign
limited partnership as defined under section 2 of the LP Act. This guide focuseson companies incorporated under the BC Act, as the
most common formof BVI corporate vehicle.

4 For these purposes, an Entity is a subsidiary of another Entity (the “parent”) if the parent (a) holds, directly or indirectly, a

beneficial interestin 75 pe rcent or more of the shares inthe subsidiary; or (b) holds, directly or indirectly, more than 75 per cent of the
voting rights in the subsidiary. A special 75 per cent testis applied because the default percentage interest for a beneficial ow neris set
at 25 per centor more (as discussed below).

5 The concept of a“parent” is discussed at note 4 above. “Immediate parent” means any entity(ies) that ow n(s) directly 25 per

cent or more of the ow nership or voting interests in the Entity (and the immediate parent may be a corporate or a non-corporate entity,
for example a partnership). “Ultimate parent” means an entity that meets the follow ing criteria: (a) it ow ns directly or indirectly a sufficient
interestin the Entity suchthatit is required to prepare consolidated financial statements under accounting principles generally applied in
its jurisdiction of residence, or w ould be so required if its equity interestw ere traded on a public securities exchange inits jurisdiction of
residence; and (b) there is no other entity that ow ns directly or indirectly an interest described in paragraph (a) abovein the first
mentioned entity.
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The RA's roleis more limited — it musttake reasonable steps to identify the beneficial owners and RLEs and collectthe
prescribed information for each Entity for which it acts as RA. This requirementwill be satisfied provided the RA takes
steps to identify beneficial owners ofthe Entity under applicable BVI AML/CTF legislation.

The details ofan Entity's immediate or ultimate parentare strictly related to the economic substance reporting
information butare mentioned here for completeness as, in practice, an Entity is likely to wish to consider such
definitions wheneverthere is a change to its direct or indirectownership or control.

Who is a beneficial owner?

A beneficial owneris “the natural person who ultimatelyowns or controls” the relevant Entity.

A natural person means areal individual, so acompany, partnership, trustor othertype of legal entity or undertaking
cannotbe a beneficial ownerunderthe BOSS Act.

The definition includes (butis notrestricted to):

= Inthe case of a legal person (otherthan an Entity whose securities are listed on arecognised exchange), a natural
personwho ultimatelyowns or controls, whether directly or indirectly, 25 per cent or more of the shares orvoting
rights in the legal person,;

= Inthe caseof alegal person,a natural person who otherwise exercises control overthe managementofthe legal
person;

= Inthe caseofalegalarrangement:
o The partner or partners who control the partnership;
o The trustee or other person who controls the legal arrangement; or
o The settloror other person by whom the legal arrangementis made;

= Inthe case of an Entity which is ininsolventliquidation, administration or administrative receivership under the
Insolvency Act 2003, the natural personwho is appointed as a liquidator, administrator oradministrative receiver of
the Entity;

= Inthe case of a receiver being appointed over 25 per cent or more of the shares orvoting rights in an Entity, the
creditor who appoints the receiver; or

= Inthe case of a shareholderin the Entity who would otherwise be a beneficial owner butis deceased, the natural
person acting as an executor or a personal representative of the deceased's estate.

Persons holding interests jointly (whether as jointowners ortenants in common) are each treated as a beneficial owner
for these purposes. There are also certain carve-outs and special provisions for securityinterests and exposures to
financial performance ofan Entity arising under derivatives or similar contractual arrangeme nts or where there is a bona
fide dispute regarding beneficial ownership which is being adjudicated bya court or tribunal.

What is a registrable legal entity?

Broadly, an RLE is a type of entity through which it is considered unnecessaryto trace beneficial ownership further. The
definitionis similarto — but slightlywider than — the “exemptperson” concept.

An RA is not required to identify any beneficial owner ofan Entity holding its interest, directly or indirectly, in the Entity
through an RLE (provided itidentifies the RLE for that purpose).

An RLE inrelationto an Entity is a legal entity which:

=  Would be a beneficial owner of the Entity if it were an individual; and
= Either:

o Is an"exemptperson"(as discussed above);

o Hasits securities listed on a "recognised exchange";

o Is a"licensee"(as discussed above) or a "foreign regulated person"for the purposes ofthe Anti-Money

harneys.com !



Laundering Regulations 2008; or

o Is asovereign state ora wholly-owned subsidiaryofa sovereign state.

Unlike a beneficial owner,an RLE mustbe an entity. In our view, this means that, in the case of partnerships or other
forms of legal arrangement, itis necessaryto determine whether the partnership or arrangementhas separate legal
personality.

What and when must my Entity report?

An Entity mustnotify its RA of certain prescribed “beneficial ownership information” (BO Information) within 15 days of
identifying those matters or becoming aware ofany change inits prescribed BO Information regarding its beneficial
owner(s)or RLE(s), as applicable.

Theserequirements came into effectfor companies from 30 June 2017 but, in the case of limited partnerships:

=  Forlimited partnerships with separate legal personality, the BO Information firsthad to be reported within 15 days of
identifying those matters following 1 October 2019; and

= For limited partnerships withoutlegal personality, the BO Information firsthad to be reported within 15 days of
identifying those matters following 1 January 2022.

Each RA is required to establish and maintain an RA database. The RA mustenter particulars ofthe BO Information for
each Entity for whichitacts as RA within 15 days of being notified by an Entity of a change or otherwise becoming aware
of a change of any of the prescribed information relating to the beneficial owner(s) or RLE(s).

The prescribed BO Information is:®

(@) The particulars ofthe relevant Entity including:
(i) The name, including alternative names;
(i) The incorporation number or its equivalent;
(iii) Date of incorporation;
(iv) Status;
(V) Registered address;
(vi) Businessaddress (ifdifferentfrom the registered address);
(vii) Whether it carries on any “relevant activity’ for the purposes ofthe ES Act;

(viii) Any relevant activities which it carries on for the purposes ofthe ES Act;

(ix) The name of its ultimate parent;

x) The name of its immediate parent; and

() Any other particulars as the relevant Minister may by Order prescribe;
(b) With respectto each beneficial owner ofthe relevant Entity:

(i) Name;

Note thatthis does not address the prescribed economic substance information w hich must be reported.
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(d)

(€)

(i) Residential address;

(iii) Date of birth;

(iv) Taxpayer identification number (TIN) or other identification reference number, ifany; and
V) Nationality;

With respectto each RLE of the Entity:

(i) Details ofthe RLE as outlined in paragraphs (a)(i) to (v) above;

(ii) Jurisdiction in which the RLE is formed;

(iii) The basis orbases upon which the legal entity is designated as a RLE;

(iv) Where the RLE is a foreign regulated person, the name of the jurisdiction ofregulation and the name of

the foreign regulator; or

(v) Where the RLE is a sovereign state or a wholly owned subsidiaryofa sovereign state, the name of that
sovereign state and (if applicable) whollyowned subsidiary;,

With respectto an exempt person:
0] The details ofthe exempt person as outlined in paragraph (a) above; and
(i) The basis orbases upon which the exemptpersonis designated as an exemptperson;and

With respectto any Entity whichis registered on a recognised exchange, details ofthe recognised exchange
listing.

In practical terms, the 15 day deadline maybe quite short. Entities should ensure thatthey are able to identify their
beneficial ownership and gather the prescribed information from their owners and controllers promptly — for example,
under their constitutional orinvestmentdocuments.

The potential penalties for non-compliance under the BOSS Act are significantand range up to US$250,000 and/or 5
years’ imprisonment.

How is my Entity’s information stored?

Entities’ information is stored on a secure encrypted system and subjectto robustprocedural safeguards under the
BOSS Act.
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Information maintained byan RA on an RA database shall be maintained for all Entities for five years following the
dissolution ofthe Entity or the Entity otherwise ceasing to be a “corporate and legal entity”

Who can | contact for further information?

If you have any questions or would like further advice regarding the beneficial ownership or economic substance reporting
requirements, please contactthe author below or your usual Harneys contact.

Please click this link to subscribe to our mailing listto receive legal updates regarding these subjects.

Joshua Mangeot

+1 284 852-4387
joshua.mangeot@harneys.com
British Virgin Islands

For more information and key contacts
please visitharneys.com

© Harneys, April 2022

Harneys is a leading international offshore law firm. From locations around the globe, Harneys advises the w orld’s top law firms, financial
institutions and corporations on the law s of British Virgin Islands, Cayman Islands, Cyprus, Luxembourg, Bermuda, and Anguilla. For more
information about Harneys please visit harneys.comor contact us at marketing@harneys.com.

The foregoing is for general information only and notintended to be relied upon for legal advice in any specific or individual situation.
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