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PREFACE

Preface
Fund Management 2018
Fourth edition
Getting the Deal Through is delighted to publish the fourth edition of
Fund Management, which is available in print, as an e-book and online at
www.gettingthedealthrough.com.
Getting the Deal Through provides international expert analysis in
key areas of law, practice and regulation for corporate counsel, crossborder legal practitioners, and company directors and officers.
Throughout this edition, and following the unique Getting the Deal
Through format, the same key questions are answered by leading
practitioners in each of the jurisdictions featured. Our coverage this
year includes new chapters on Hong Kong and Luxembourg.
Getting the Deal Through titles are published annually in print.
Please ensure you are referring to the latest edition or to the online
version at www.gettingthedealthrough.com.
Every effort has been made to cover all matters of concern to
readers. However, specific legal advice should always be sought from
experienced local advisers.
Getting the Deal Through gratefully acknowledges the efforts of all
the contributors to this volume, who were chosen for their recognised
expertise.

London
May 2018

www.gettingthedealthrough.com 

3
© Law Business Research 2018

Harney Westwood & Riegels

BRITISH VIRGIN ISLANDS

British Virgin Islands
Ayana S Hull
Harney Westwood & Riegels

Fund management
1

•

How is fund management regulated in your jurisdiction?
Which authorities have primary responsibility for regulating
funds, fund managers and those marketing funds?

The provision of fund management to funds by way of business is a
regulated activity in the British Virgin Islands (BVI), pursuant to the
Securities and Investment Business Act 2010 (as amended) (SIBA).
SIBA prohibits any person from carrying on, or holding him or herself
out as carrying on, investment business of any kind in or from within
the BVI unless he or she holds a licence authorising the carrying on of
this type of investment business. The management of investments is
regarded as investment business, pursuant to the provisions of SIBA.
In the BVI, the primary responsibility for regulating funds, fund managers and promoters of funds rests with the BVI Financial Services
Commission (the BVI FSC).
2

Is fund administration regulated in your jurisdiction?

The provision of fund administration services to mutual funds by way
of business is an investment activity and therefore a regulated activity
in the BVI, pursuant to SIBA.
3

What is the authorisation or licensing process for funds?
What are the key requirements that apply to managers and
operators of investment funds in your jurisdiction?

Five types of funds may be given approval to operate as BVI funds under
the BVI’s regulatory regime, namely, the private fund, the professional
fund, the public fund, the approved fund and the incubator fund. An
application is required to be made to the BVI FSC by each particular
entity as specified in SIBA.
Key requirements applying to BVI licensees that are managers and
operators of investment funds in the BVI include the following:
• there is a general prohibition against the conduct of unauthorised
(without a licence) investment business;
• once licensed by the BVI FSC, a licensee is required to maintain its
business in a financially sound condition and maintain adequate
capital resources (as prescribed by the BVI FSC);
• a fund manager must have two directors appointed at all times (at
least one of whom is an individual);
• the appointment of directors and senior officers of a fund manager
must obtain the prior approval of the BVI FSC;
• the disposition or acquisition of significant interests in a fund manager must obtain the prior written approval of the BVI FSC;
• authorisation is required where a fund manager desires to open,
maintain or carry on business through a branch or a representative office outside the BVI, or to incorporate, form or acquire a
subsidiary;
• a BVI licensee must:
• maintain professional indemnity insurance (in the amount
prescribed by the BVI FSC) at all times;
• notify the BVI FSC of any changes to the name of a BVI fund
manager within 21 days of the change;
• maintain appropriate financial records to show and explain its
transactions and to enable its financial position to be determined with reasonable accuracy;

•
4

ensure that client assets are identified, identifiable, appropriately segregated and accounted and properly protected;
• appoint an authorised representative to act as the main
intermediary between the licensee and the BVI FSC;
• appoint an auditor for the purposes of auditing its financial
statements and must keep an auditor appointed for this purpose at all times;
• file its audited financial statements within six months of the
end of each financial year to which they relate (in accordance
with an accounting standard prescribed by SIBA); and
• appoint a compliance officer and maintain compliance procedures commensurate with the Anti-Money Laundering
Regulations and Terrorist Financing Code of Practice 2008 (as
amended); and
a BVI licensee may not issue any bearer shares.
What is the territorial scope of fund regulation? Can an
overseas manager perform management activities or provide
services to clients in your jurisdiction without authorisation?

At its core, SIBA provides that no person may, by way of business, in
or from within the BVI, carry on an investment activity in relation to
an investment without a licence from the BVI FSC (unless one of the
safe harbours in SIBA apply). The words ‘in or from within the BVI’,
therefore, encompass the territorial scope of the BVI regime. An overseas manager (not domiciled in the BVI) would not generally be subject
to the scope of SIBA if it conducts its business purely on a cross-border
basis outside the BVI.
5

Is the acquisition of a controlling or non-controlling stake
in a fund manager in your jurisdiction subject to prior
authorisation by the regulator?

The acquisition of a controlling or non-controlling stake in a fund manager in the BVI is subject to the BVI FSC’s prior written approval. See
also question 3.
6

Are there any regulatory restrictions on the structuring
of the fund manager’s compensation and profit-sharing
arrangements?

No.
Fund marketing
7

Does the marketing of investment funds in your jurisdiction
require authorisation?

Marketing of investment funds in the BVI requires authorisation.
No person, including a mutual fund itself, whether in or from within
the BVI, can promote a mutual fund unless the fund is governed or
exempted by SIBA.
8

What marketing activities require authorisation?

Marketing activities that require authorisation include a person
communicating, or causing to be communicated, an invitation or
inducement to any other person, or advising or procuring any other
person, to become an investor, or offering them to become an investor,
in a mutual fund.
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What is the territorial scope of your regulation? May an
overseas entity perform fund marketing activities in your
jurisdiction without authorisation?

The words ‘in or from within the BVI’ encompass the territorial scope
of the BVI investment business regime. Subject to certain safe harbours
contained in SIBA, although operating from outside the BVI, an overseas entity would still be considered as being ‘in’ the BVI where it
solicits BVI persons in order to offer them the services that would constitute investment business to those BVI persons.
10 If a local entity must be involved in the fund marketing
process, how is this rule satisfied in practice?
Cross-border business activities that include the services and solicitation of BVI persons in relation to the services, are permitted, in general,
only if:
• the BVI person is an excluded person, that is:
• the corporate client or prospect itself has only a nominal link
or nexus with the BVI (ie, a registered office or registered agent
with no activities taking place in the BVI), and the solicitation
is conducted outside the BVI; and
• no documents are received or executed on behalf of the corporate client domiciled in the BVI by any person domiciled
or physically based in the BVI other than its duly appointed
professional services provider (eg, a registered agent or other
equivalent intermediary); or
• the BVI persons are not ‘members of the public’. BVI persons
that are not members of the public would not need to fall within
the nominal link provisions referred to above in order to be legitimately solicited by an overseas entity. In other words, BVI persons
that are not members of the public could be subjected to unrestricted solicitation by such overseas entities.
11 What restrictions are there on intermediaries earning
commission payments in relation to their marketing activities
in your jurisdiction?
Intermediaries earning commission payments in relation to their marketing activities into the BVI are also subject to the territorial scope of
SIBA and are prohibited from soliciting BVI persons in order to offer
them services that would constitute investment business. See also
question 9.
Retail funds
12 What are the main legal vehicles used to set up a retail fund?
How are they formed?
The main legal vehicles used to set up retail funds in the BVI are
business companies, international limited partnerships and unit trusts.
Companies that are established to structure retail funds are
governed by the BVI Business Companies Act 2004 (as amended).
International limited partnerships that are formed to structure retail
funds are governed by the BVI Limited Partnership Act 2017. Trusts are
governed principally by the BVI Trustee Act 1961 and the Virgin Islands
Special Purpose Trusts Act 2003.
13 What are the key laws and other sets of rules that govern retail
funds?
Pursuant to SIBA, a retail fund must:
• be registered with the BVI FSC as a public fund;
• register its prospectus with the BVI FSC for approval;
• have a minimum of two directors appointed at all times (only an
individual can be appointed as a director of a public fund);
• have a fund manager, a fund administrator and a custodian (unless
the custodian is exempt by the BVI FSC) at all times;
• have an auditor appointed for the purposes of auditing its financial statements (and in accordance with an accounting standard
prescribed by SIBA);
• file its audited statements within six months of the end of the financial year to which they relate (in accordance with the specifications
of SIBA);
• appoint an authorised representative to act as the main intermediary between the licensee and the BVI FSC; and

•

comply with the Public Funds Code 2010 on matters of:
• corporate governance;
• its governing policies and procedures;
• conflict of interests;
• segregation and safekeeping of fund property;
• valuation and pricing;
• dealing and managing of customers’ accounts;
• record-keeping;
• investors’ rights;
• reporting obligations to the BVI FSC; and
• its general relationship with the BVI FSC.

Additional requirements include the following:
• each functionary of a public fund must be functionally independent from every other functionary of the fund;
• appointments of directors and functionaries of public funds
require the prior written approval of the BVI FSC; and
• the termination of directors, functionaries and authorised representatives of public funds must notify the BVI FSC of such
terminations within the time limits specified by SIBA.
14 Must retail funds be authorised or licensed to be established
or marketed in your jurisdiction?
Yes; at present, no security may be offered to the public (ie, the receipt
of the offer of such securities by any person in the BVI) in the BVI for
purchase or subscription unless it confirms with the provisions of SIBA.
A retail fund is required to be registered as a public fund with the BVI
FSC and to file a copy of its prospectus with the BVI FSC for approval.
15 Who can market retail funds? To whom can they be
marketed?
Provided the marketing of retail funds meets the requirements of SIBA,
such funds can be marketed by anyone and to any person in the BVI.
16 Are there any special requirements that apply to managers or
operators of retail funds?
There are no key requirements set out in SIBA for managers and
operators of retail funds over and above the general prohibition to
conduct unauthorised investment business. The requirements of a
retail fund as they pertain to managers and operators are set out in
questions 13 to 15 and 17.
17 What are the investment and borrowing restrictions on retail
funds?
SIBA does not contain restrictions on the borrowing ability of retail
funds. However, the Public Funds Code 2010 stipulates that material information (which would include borrowing restrictions), which
investors and their professional advisers would reasonably require and
expect to be found in the fund prospectus, should be stated therein.
18 What is the tax treatment of retail funds? Are exemptions
available?
Retail funds, together with other BVI-formed entities, are not required
to pay any income tax under the BVI Income Tax Act (Chapter 206).
Further, shareholders do not have to pay any BVI income tax or capital
gains tax on payments received from the fund. Provided the fund has
no employees in the BVI, it will have no liability for BVI payroll taxes.
Capital gains realised with respect to any interests are also exempt
from income tax in the BVI.
19 Must the portfolio of assets of a retail fund be held by a
separate local custodian? What regulations are in place to
protect the fund’s assets?
The portfolio of assets of a retail fund must be held by a custodian
(separate and distinct from other functionaries). The custodian is a
mandatory functionary required by the FSC (unless exempt). SIBA, the
Regulatory Code 2009 and the Public Funds Code 2010 all contain provisions to protect fund assets.
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20 What are the main governance requirements for a retail fund
formed in your jurisdiction?
Aside from the standard regulatory obligations of regulated public
funds, a company is required to be registered as a BVI business company at the Registry of Corporate Affairs and to pay its annual fees each
year in order to remain in good standing. Each company is required to
file and maintain an accurate register of directors with the Registry of
Corporate Affairs. Each company is also required to keep the following
documents and records at its registered office:
• memorandum and articles of association;
• register of members or a copy of the register of members (where
a copy is kept, the registered agent should be notified in writing
within 15 days of any change);
• register of directors or a copy of the register of directors (where
a copy is kept, the registered agent should be notified in writing
within 15 days of any change);
• copies of all notices and other documents filed by the company in
the previous 10 years;
• minutes of meetings and resolutions of members and directors; and
• records and underlying documentation of transactions of the company (which allows the financial position of the company to be
determined with reasonable accuracy) for the previous five-year
period.
21 What are the periodic reporting requirements for retail
funds?
Retail funds are subject to the specific conditions contained in their
certificates of registration with the BVI FSC. Additionally, a fund must
file its audited statements within six months of the end of the financial
year to which it relates and it must also file a mutual fund annual return
electronically with the BVI FSC by 30 June of each calendar year.
22 Can the manager or operator place any restrictions on the
issue, transfer and redemption of interests in retail funds?
A manager or operator of a retail fund can place restrictions on the
issue, transfer and redemption of interests in retail funds. However,
such restrictions must be clearly specified in the prospectus of the
funds to be issued to investors prior to investment. Further, investors
must provide consent to any changes made to these terms that affect
existing investors to a material extent prior to such changes being
effected. Changes to the prospectus of public funds must also be notified to the BVI FSC and a copy of the amended prospectus filed with the
BVI FSC (in accordance with the specifications contained in SIBA) for
the BVI FSC’s review and approval.

Update and trends
The BVI has recently seen an explosion of interest in the Fintech
market and in establishing funds that invest in digital assets such as
cryptocurrencies. We have seen increased attention on the impact
that BVI regulatory legislation has on initial coin offerings structured through BVI companies; and on Fintech initiatives in general,
including the common anti-money laundering and counter-terrorist
financing risks attendant to these structures.

27 Do investor-protection rules restrict ownership in non-retail
funds to certain classes of investor?
Investor-protection rules contained in BVI securities legislation do not
restrict ownership in non-retail funds to certain classes of investor.
28 Are there any special requirements that apply to managers or
operators of non-retail funds?
Part II of SIBA, which deals with the public issues of securities, is not
currently in force; therefore, non-retail funds cannot be marketed to
members of the public in the BVI. However, provided that the manager or operator of a non-retail fund complies with SIBA as regards the
prohibition on conducting unauthorised business and soliciting, nonretail pooled funds can be marketed to persons, specified by SIBA as
not being members of the public, for these purposes.
29 What is the tax treatment of non-retail funds? Are any
exemptions available?
Non-retail pooled funds, together with other BVI-formed entities, are
not required to pay any income tax under the BVI Income Tax Act.
Furthermore, shareholders do not have to pay any BVI income tax or
capital gains tax on payments received from the fund. Provided the
fund has no employees in the BVI, it will have no liability for BVI payroll taxes. Capital gains realised with respect to any interests are also
exempt from income tax in the BVI.
30 Must the portfolio of assets of a non-retail fund be held by
a separate local custodian? What regulations are in place to
protect the fund’s assets?
From a commercial perspective, a non-retail pooled fund would be
expected to have a custodian to custody the assets of the fund.
31 What are the main governance requirements for a non-retail
fund formed in your jurisdiction?

The main legal vehicles used to set up non-retail funds in the BVI are
BVI business companies and international limited partnerships.

Non-retail pooled funds that are closed-ended vehicles are not regulated in the BVI. Non-regulated entities have no reporting requirements
in the BVI. An unregulated company is only required to be registered
as a BVI business company at the Registry of Corporate Affairs and to
pay its annual fees each year in order to remain in good standing. See
question 20 for full requirements.

24 What are the key laws and other sets of rules that govern nonretail funds?

32 What are the periodic reporting requirements for non-retail
funds?

Non-retail pooled funds that invest in illiquid assets (such as private
equity and real estate) are typically closed-ended funds that fall outside the scope of BVI securities legislation. These funds are governed
principally by the respective legislation they are established under.

Non-retail funds that are not regulated in the BVI have no specific
reporting requirements to BVI regulators.

Non-retail pooled funds
23 What are the main legal vehicles used to set up a non-retail
fund? How are they formed?

25 Must non-retail funds be authorised or licensed to be
established or marketed in your jurisdiction?
There is no requirement for non-retail pooled funds to be authorised or
licensed to be established in the BVI. In order to market non-retail pool
funds in the BVI, the rules prohibiting solicitation in SIBA (as discussed
in questions 9 and 10) will apply.
26 Who can market non-retail funds? To whom can they be
marketed?
Provided the marketing of non-retail funds meets the requirements of
SIBA, they can be marketed by anyone and to any person in the BVI.

Separately managed accounts
33 How are separately managed accounts typically structured in
your jurisdiction?
A managed investment account itself is not usually structured using
BVI-domiciled vehicles. However, the provision of services to these
types of accounts is typically undertaken by a BVI approved manager
(which is an entity regulated by the BVI FSC).
34 What are the key legal issues to be determined when
structuring a separately managed account?
If a management investment account is structured through a BVI
entity, the same rules applicable to a standard BVI business company,
which is not regulated, apply. These rules are discussed in questions 23
to 32 in relation to non-retail pooled funds.
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35 Is the management or marketing of separately managed
accounts regulated in your jurisdiction?
The management and marketing of separately managed accounts
are regulated in the BVI under the same regime regulating fund
management.
General
36 Are there proposals for further regulation of funds, fund
managers or marketers of funds in your jurisdiction?
There are currently no proposals for further regulation of funds, fund
managers or marketers of funds in the BVI.
37 Outline any specific requirements for stock-exchange listing
of retail and non-retail funds.
There are no specific requirements in the BVI for stock-exchange
listing of retail and non-retail funds. Such stock-exchange listing
requirements are driven by the particular listing requirements in the
jurisdiction in which the listing will occur.
38 Is it possible to redomicile an overseas vehicle in your
jurisdiction?

39 Are there any special rules relating to the ability of foreign
investors to invest in funds established or managed in
your jurisdiction or domestic investors to invest in funds
established or managed abroad?
There are certain special rules relating to the ability of foreign investors to invest in funds established or managed in the BVI. Investors in
professional funds must be professional investors. Under SIBA, a professional investor means the following:
• a person who has signed a declaration that he or she, whether
individually or jointly with his or her spouse, has net worth in
excess of US$1 million or its equivalent in another currency, and
that he or she consents to being treated as a professional investor;
or
• a person whose ordinary business involves, whether for his or her
own account or the account of others, the acquisition or disposal of
property of the same kind as the property, or as a substantial part of
the property, of the fund.
Subject to the rules on conducting unauthorised business in or from
within the BVI and the rules on soliciting, pursuant to SIBA, there are
no special rules relating to the ability of domestic investors to invest in
funds established or managed abroad.

Yes.

Ayana S Hull

ayana.hull@harneys.com

PO Box 71
Craigmuir Chambers
Road Town
Tortola VG-1110
British Virgin Islands

Tel: +1 284 494 2233
Fax: +1 284 494 5047
www.harneys.com
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