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London’s appeal as a place to restructure 
endeavours with EU elements, whether 

creditors or assets, has lessened considerably.

A view from Asia on Brexit
By Ian Mann, Esq., Harneys

MARCH 31, 2021

This article is loosely based on a lively panel discussion organised 
by the International Insolvency Institute, American College of 
Bankruptcy and American Bankruptcy Institute, the third and final 
of a tripartite “Brexit Series”, with a panel of experts from Asia. 
Justice Kannan Ramesh of the Singapore High Court, Mark Phillips 
QC, Ian Mann, Andrew Chan Chee Yin, Smitha Menon and Tiffany 
Wong. 

The recordings are available on the III YouTube Channel.1 

The author has picked his favourite bits and the following is not the 
view of the panel of speakers as a whole and is the author’s alone. 
The author takes full responsibility for all errors. 

THE LIMITATIONS ON ENGLISH INSOLVENCY PROCEEDINGS 
POST-BREXIT
As has already been widely discussed by highly accomplished 
practitioners and academics, post-Brexit, the UK no longer 
benefits from the EU’s recognition and assistance arrangements 
under the Judgments Regulation and the Insolvency Regulation. 
These arrangements essentially allowed for cooperation between 
the Member States of the EU in matters of court proceedings, 
including insolvency proceedings. 

English law governed debt, will continue to be recognised across 
the EU. 

The system under the EU Insolvency Regulation worked well for 
London with its enormous depth and breadth of insolvency and 
restructuring professional talent. Companies across Europe have 
legitimately used the English courts to open main proceedings 
in order to restructure their obligations, and through those 
proceedings, thereby obtain recognition in the EU — ensuring that 
any restructuring was binding there. 

This final element is no longer necessarily available since EU 
courts are not obliged to recognise the English courts’ insolvency 
proceedings. Although we await creative solutions, London’s 
appeal as a place to restructure endeavours with EU elements, 
whether creditors or assets, has lessened considerably. 

ENGLISH COURTS CONTINUED UTILITY FOR ASIA
For Asia, London’s utility has of course waned for any restructuring 
case where it is necessary to bind European creditors, since an EU 
recognised court process would now be required in addition to the 
English proceedings. 

Instead, one might look to another restructuring court venue 
within the EU such as the Netherlands or Ireland — save perhaps 
where a parallel scheme of arrangement was sought in London 
and an EU country. 

However, for restructurings that require no EU recognition, it will be 
business as usual for Asian “consumers”, so to speak, of London’s 
legal toolkit. For example, if the debt is governed by English law, 
the English courts have jurisdiction to compromise the debt of a 
company even where all of the creditors and the bulk of the assets 
are located in Vietnam. 

In fact, this is exactly what happened in the remarkable — for its 
ingenuity — case of Vinashin. Vinashin was a Vietnamese state-
owned enterprise with no connection to the UK other than the 
governing law of the loan facility that was then the subject of an 
English scheme. Further, there was no insolvency process under 
way, either in Vietnam or elsewhere. 

In another fascinating example, London was the restructuring venue 
of the Bermuda-incorporated and Singapore-listed, Noble Group 
Limited, and its concomitant shift of its COMI from Hong Kong 

As it relates to insolvency, the EU Insolvency Regulation allows 
litigants to commence insolvency proceedings in respect of a 
company with its centre of main interests (COMI) in the courts of 
the Member State where the debtor’s COMI is situated. 

These “main proceedings” once opened, mean that the courts of 
other Member States only have jurisdiction to open “secondary 
proceedings” in relation to the debtor if there is an “establishment” 
in that Member State, restricted to the assets situated in that 
Member State. 

As it relates to choice of law, however, English choice of law will 
continue to be recognised in the EU, and thus the contractual effect 
of an English scheme of arrangement varying or extinguishing 
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London will continue to be attractive for 
restructuring work that does not require 

EU recognition.

to London, implementing parallel English and Bermuda 
schemes of arrangement, recognition of the English scheme 
in the US via Chapter 15 of the US Bankruptcy Code, and 
ultimately, a supportive “light touch” and then subsequent 
“quasi pre-pack” Bermuda provisional liquidation procedure. 

Most recently, another victim of the global pandemic, 
Malaysia Airlines, received consent for its scheme of 
arrangement and restructuring in the English courts before 
Mr Justice Snowden. The English court sanctioned a scheme 
of arrangement proposed by MAB Leasing Limited, part of 
Malaysia Aviation Group Berhad, which operates Malaysia’s 
national flag carrier. The scheme restructured 52 English 
law governed operating leases, representing over half the 
airline’s fleet. 

These examples demonstrate that London will continue to 
be attractive for restructuring work that does not require EU 
recognition. 

THE CONTINUED USE OF PARALLEL PROCEEDINGS — 
ASIA AND THE CARIBBEAN OFFSHORE
For many Asian restructurings, parallel schemes of 
arrangement are a necessary or desirable step when effecting 
cross-border restructurings of companies incorporated in 
an offshore jurisdiction (specifically the Cayman Islands, 
Bermuda or the British Virgin Islands (BVI)) whose major 
operations or assets are located in an onshore jurisdiction 
(often Hong Kong SAR or Singapore). 

In such cases, an underlying question is what steps are 
needed to give practical effect to a cross-border restructuring 
of an offshore company. 

The risk that needs to be addressed is that of a disgruntled 
creditor (or member) taking steps to disrupt or undermine the 
restructuring in the jurisdiction where the scheme company is 
registered by, for example, seeking to liquidate the company 
or taking enforcement action against assets located in that 
jurisdiction (commonly, shares in a locally-incorporated 
subsidiary). 

The ability for a creditor or member to take such action will 
often depend on whether the variations of rights and other 
compromises under the restructuring are effective in the 
jurisdiction where the company is incorporated. 

THE SO-CALLED ‘RULE IN GIBBS’
The steps which may be required to give practical effect to 
any particular restructuring are necessarily fact sensitive 
and will depend on the precise nature of the compromises 
implemented by the restructuring process. 

The starting point, in this regard, is the application of the 
so-called “rule in Gibbs” (or more precisely, the rationale 

underpinning that rule) which helps to draw a distinction 
between those cases where further steps are required and 
those cases where further steps may not be required in order to 
ensure that compromises effected by a scheme promulgated 
in one jurisdiction are effective in another jurisdiction. 

The so-called “rule in Gibbs” is named after the decision 
of the Court of Appeal in Antony Gibbs & Sons v La Societe 
Industrielle et Commerciale de Metaux (1890) LR 25 QBD 398. 
In fact, the rule has a far longer pedigree stretching back 
further than the decision in Gibbs itself to a number of older 
authorities such as Smith v Buchanan (1800) 1 East 6. 

It refers to the general proposition that a debt governed 
by English law cannot be discharged or compromised by a 
foreign insolvency proceeding. In fact, the proposition goes 
further: discharge of a debt under the insolvency law of a 
foreign country is only treated as a discharge in England if it 
is a discharge under the law applicable to the contract. 

There is an exception to the rule where the relevant creditor 
submits to the foreign proceeding. The rationale for this is 
that the creditor will be taken to have accepted that the law 
governing that proceeding should determine the contractual 
rights he has elected to vindicate in that proceeding. 

The position is summarised by Professor Ian Fletcher in The 
Law of Insolvency (5th ed) at [30-061] as follows: 

According to English law a foreign liquidation — or other 
species of insolvency procedure whose purpose is to 
bring about the extinction or cancellation of a debtor’s 
obligations — is considered to effect the discharge only of 
such of a company’s liabilities as are properly governed by 
the law of the country in which the liquidation takes place or, 
alternatively, of such as are governed by some other foreign 
law under which the liquidation is accorded the same effect. 
Consequently, whatever may be the purported effect of the 
liquidation according to the law of the country in which it 
has been conducted, the position at English law is that a 
debt owed to or by a dissolved company is not considered 
to be extinguished unless that is the effect according to the 
law which, in the eyes of English private international law, 
constitutes the proper law of the debt in question. 

Significantly, the rationale underpinning the “rule” reflects 
the general principle of private international law that the 
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Asia has seen a swell in its numbers viz 
restructuring professional talent, as well 
as increased restructuring in some of the 

regional centres equipped to deal with 
cross-border restructuring.

discharge or modification of a contractual liability is treated 
in English law as being governed by its proper law. 

As explained by Lord Sumption JSC in the recent decision of the 
English Supreme Court in Goldman Sachs International v Novo 
Banco SA [2018] UKSC 34 at [12] (emphasis added): 

The rescue of failing financial institutions commonly involves 
measures affecting the rights of their creditors and other third 
parties. Depending on the law under which the rescue is being 
carried out, these measures may include the suspension of 
payments, the writing down of liabilities moratoria on their 
enforcement, and transfers of assets and liabilities to other 
institutions. At common law measures of this kind taken under 
a foreign law have only limited effect on contractual liabilities 
governed by English law. This is because the discharge or 
modification of a contractual liability is treated in English law 
as being governed only by its proper law, so that measures 
taken under another law, such as that of a contracting party’s 
domicile, are normally disregarded: Adams v National Bank of 
Greece SA [1961] AC 255. 

presents an opportunity for these venues to become the 
“London of Asia” for restructuring. 

In Hong Kong, the judiciary has recently re-discovered 
common law recognition to ingenious potent effect, 
implementing cooperative, universal, cross-border and 
binding restructurings for significant global and regional 
endeavours. Cross-border recognition significantly lubricates 
restructuring since it is what effectively binds creditors to the 
compromise. Hong Kong’s special treatment in the People’s 
Republic of China (PRC) gives it an obvious edge when 
compromising debt of corporates with assets in the PRC. 

In turn, Singapore has been a world beating jurisdiction at 
passing the necessary legislation to allow corporates to 
establish a COMI in Singapore with a view to enable modern 
restructurings, similar to a London model, with hugely 
clever modern elements of debtor-in-possession financing, 
moratoriums, and most importantly, a total court-driven 
repudiation of the Gibbs principle (see the ingenious decision 
of Justice Kannan Ramesh in Pacific Andes [2016] SGHC 210). 
The latter is powerful. Since Singapore does not follow 
Gibbs, it is not constrained to defer to other jurisdictions in 
restructuring debt governed by another law. 

In any new Asian restructuring hub, the necessary elements 
for future success will be: efficient courts with world class 
judges; fair and equitable restructuring laws; creditor, 
borrower and stakeholder confidence; highly accomplished 
professional advice; recognition of the legitimacy of the 
restructuring process by other relevant venues; cooperation 
with other venues at the time of the restructuring — a court 
that cannot seem to cooperate with another court to which 
creditors might prefer will not go far in the restructuring 
game; restraint in taking jurisdiction where there is no 
legitimate juridical nexus (place of incorporation, COMI, 
establishment, etc); but underpinning all this is the change 
in modern capital flows. 

Asian money will choose Asian company incorporations 
(including the Caribbean offshore as efficient joint ventures), 
governing law and Asian dispute resolution centres. In years 
to come, this will continue to boost Asian restructuring 
venues. 

Notes 
1 https://bit.ly/3u5wXgX 

While the “rule in Gibbs” has been criticised by many 
academics and commentators, it has been repeatedly 
applied as established law at all levels of the courts of 
England and Wales and was recently considered and applied 
by the English Court of Appeal in OJSC International Bank 
of Azerbaijan v Sberbank of Russia [2018] EWCA Civ 2802, 
following which the Supreme Court refused permission to 
appeal to challenge the continued application of the “rule in 
Gibbs”. 

The rule is recognised and applied in Hong Kong and its 
application has not been doubted by the courts in the 
Cayman Islands, Bermuda or the BVI.  

ASIA RESTRUCTURING IN THE HONG KONG AND 
SINGAPORE COURTS
On the other hand, Asia has seen a swell in its numbers 
viz restructuring professional talent, as well as increased 
restructuring in some of the regional centres equipped to 
deal with cross-border restructuring, mainly Hong Kong 
and Singapore, but undoubtedly Kuala Lumpur too. Brexit 

This article was published on Westlaw Today on March 31, 
2021. 
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